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Abstract of the Proceedings of the Couneii of the Lieutenant-Governor of Bengal ^ 
assembled for ike purpose of making Lam and Regulations wider the provisions 
of the Act of Parliament 24 and 25 Vic,^ Cap. 67« 

The Council'^et at the Couacil Chamber on Saturday, the 4th Januar}% 
1890. 

. Present: 

'rtie Hon’iile Sir Steuart Colvin Bayley, k.c.s.l, c.i.e,, Lieutenant- 
Governor of Bengal, presiding. 

The IIon’hle Sir Charlf:s Paul, k.c.i.e., Advocate- General, 

The Hon’rle F. B. Peacock. 

The IIon’rle P. Nolan. 

The Hon’ble T. T. Allen. 

The Hon’ble Sir Henry Harrison, kt. 

The Hon’hle Sir Alfred Croft, k.c.i.e. . 

■ The Hon’ble Dr. Mahendra Lal Sircar, c.i.e. 

Tlie IIon’ble C. II. Mooke. 

The IIon’blb H. Pratt, 

The Hon’ble Shauzada Maiiommed Fuurokii Shah. 

The Hon’ble Dr. Hash Beiiary Ghose. 

The Hon’ble Raja Rameshwar Sing Ba6adub. 

RULES FOR THE CONDUCT OF BUSINESS. 

The Hoh’ble Sir Charles Paul presented the Report of the Select Committee 
appointed to consider and amend the Rules for the Conduct of Business at 
Meetingsiof the Council. 

He said: — “ The Council will see from tlio report the amendments which 
have been made. The rules have been redrafted in what we considered a more 
convenient form. The only material alterations are those mentioned in the 
report, to two of which I shall refer. One of these is Rule 81, where it is 
provided that when a Bill is introduced, it shall, together with the Statement of ’ 
Objects and Reasons, be published in the Englisli and Vernacular language* in 
the oflicial gazettes of such parts of Bengal as are affected by the Bill. And on 
some stlbsequent occasion the member in charge-of it shall make one or more of 
the following motions (fl) that it be referred to a Select Committee, or {b) that 
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Rules. 

[Sir Charles Paul ; The Presidenf] 

it be taken into consideration by the Council at some future day, or (^) that it 
be circulated for the purpose of eliciting opinions thereon. 

The amendment which we have made is this. We have provided in 
certain cases, whenever it may bo unnecessary to refer a Bill to a Select Com- 
mittee, that it may be taken into consideration by the Council. Occasions 
have arisen where a reference to a Select Comnlittee was usq^ss to provide for 
such cases. We have put in clause (6) of Rule 31, 

‘‘But inasmuch as it may be said that such a Bill should not boopassed too 
summarily, we have provided that it shall be published with the Statement of 
Objects and Reasons, and as a rider upon that we have, as mentioned in the 
fifth paragraph of our report, provided, as a matter of further precaution, that 
the President shall have authority, upon a motion to consider a Bill being 
carried, to submit the Bill itself, or any part of it, section by section, to the 
Council ; thus making the Council act the part of a Select Committee. 

“ Then another rule to which I wish to call attention is Rule 41*. This is 
intended to meet the case wKich has occurred more than once of the passing of a 
Bill being postponed on account of some formal or trifling amendment having 
been made. 

‘‘ I wish to point out another matter which came before the Select Com- 
mittee;. Under the Indian Council’s Act the President has a casting vote. 
That provision was made a rule under our existing rules. The Members of the 
Select Committee thought that it did not come within the scope of a rule, and 
therefore what we propose to do (but which has been left out by mistake) 
is to add a foot-note indicating that the President has a casting Vote under a 
particular section of the Indian Council’s Act. This has only been done for 
the purpose of making the subject complete and calling attention to ilf 

“ We have also provided that the right of the President to address the 
Council before putting the question should be indicated in specific terms, and 
have introduced a rule giving effect to that object. These are the principal 
amendments we have made.” 

His Honour the President said : — “ This Report will be in the hands of 
Members to-day, and the Rules will be brought forward for passing at the next 
meeting of the Council. Under the rules we have yet to get the Consent 
of the Gbvemoient of India before they can come into force.” 
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Superannuation Funds* 

Henry Harrison*'] 

BENGAL VACCINATION BILL 

The Hon’ble Sift Henb? Hiboison introduced the Bill to amend the Bengal 
Vaccination Act, 1880, aad Act 11, 1887, and moved that it be read in 
Council 

Hesaid:— I explained at the laat meeting the objects and measures of 
this Bill which are very much of a formal character.^’ 

The Motion was put and agreed to. 

The Bill was read accordingly. 

The Hon’blo Sir Henry Harrison also moved that the Bill be referred to a 
Select Committee, consisting of the Hon’blo Messrs. Nolan and Allen, and the 
Mover, with instructions to report -thereon within one fortnight. 

The Motion was put and agreed to. 

CALCUTTA AND THE SUBURBAN POLICE SUPERANNUATION 

FUNDS BILL. 

The Ilon^ble Sir Henry Harrison moved that the Report of the Select 
Committee on the Bill to consolidate the Calcutta and the Suburban Police 
Superannuation Funds be taken into consideration in order to the settlement of 
the clauses of the Bill. 

The Motion was put and agreed to. 

The Hon’hle Sir Henry Harrison also moved that the clauses of tlio Bill 
be considered for settlement in the form rccomnionded by the Select Com- 
iftittee. 

He said : — 1 wish to make one remark on the present occasion. The 
Select Committee in their report said, that they struck out so much of section 2 as 
made the provisions of that section applicable to the Clerk appointed to manage 
the Superannuation Fund. 

‘‘Since then I have received a memorial from the Clerk drawing attention 
to the hardship to him of losing his pension, but so long a time has elapsed 
since the report of the Select Committee was prepared that I have not been 
able to remember why we left it 'out. I do not Biink we had the intention of 
depriving the Clerk of his salary or pension. 
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Funds; Calcutta Port 

Henry Harrison.'] 

My recollection is; that we considered the wording of section 2 suffi- 
cient without making any particular reference to the* Clerk. The words 
of the section are; — ‘The Police Superannuation Funds * ♦ ♦ 

shall be consolidated, and shall form one Police Superannuation Fund, dnd 
shall bo applied from time to time to the payment of the charges incurred in 
the control and management of the said Fund.* That is the first purpose to 
which the revenues’of the Fund are tO ' be applied. The section goes on to 
say—-* and of such superannuation or retiring allowances or gratuities as may 
be ordered by the Local Government at any time to any Police Officer of 
the Calcutta or Suburban Police Force,’ and the words followed — ‘ or 
to any j)er8on employed as a Clerk to manage the said Fund.’ That 
seemed to the Select Committoe rather confused, because the first purpose 
to which the revenues are to be applied, viz., the management of the 
Fund, is quite different from the second purpose, which is the payment 
of pensions and gratuities to members of Police Force for which the 
Fund primarily exist. Therefore to ‘put the Cletk in the same category as 
the Police Force seemed ratlier out of place. The Clerk rather came under that 
portion of the section which made the revenues applicable to the payment of the 
charges incurred in the control and management of the Fund. 

“ But as there may be some doubt, I will ask the Council to insert such 
words as will remove all difficulty, and. therefore I move that the words 
‘including salaries, ponaioris or gratuities’ bo inserted after ‘charges’ 
in line 7 of section 2, making the wording run thus: ‘and shall bo applied 
from time to time to the payment of the charges, including salaries, 
pensions or gratuities, incurred in the control and management of the 
said Fund.’ That, I believe, will make the intention quite clear.” 

The Motion was put and agreed to. 

The Hon’ble ISir Henry Harrison’s motion that in Jine 7 of section 2, after 
the wprd “ charges” the words “including salaries, pensions or gratqities ” be 
inserted, was also put and agreed to. 

CALCUTTA PORT BILL. 

His Honour the President said: — “The next item of business on the list 
is to consider the Report of the Select Committee on the Bill to consolidate 
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Calcutta Port. 

[Tile President.']^ 

and amend the law relating to the Port of Calcutta, and to the appointment of 
Commissioners for the said Port. On that subject the Hou’ble Mr. Moore has 
rather an important amendment to propose; and as the matter is still under the 
consideration of the Chamber of - Commerce, he asks that the consideration of 
this Bill bo postponed. 1 am sure the Council will readily accede to the Hon’ble 
Member’s request, and I liope wo shall be able to discuss the Bill at our next 
meeting.” 

The consideration of the Report was postponed. 

The Council adjourned to Saturday, the 11th January, 1890. 


Calcutta ; | 

• The 7th January^ 1890. j 


C. H. liEJLY, 

Assistant Secretary to tk Govt, of Bengal, 

Legislative Department, 


No. 7i4G~.100— 




Ahitract of the Proceedings of thi Council of the LUuUmnt’ Governor of Bengal, 
assembled for the pfirpose of making Lam and Regulations under ihe provisions 
of the Act of Parliament 2i' and 25 Vic,, Cap, 67. 

Thje Council met at the Council Chamber on Saturday, the 18th January, 


The Hon’ble Sir Stbuart Colvin Baylet, K.aa.i., c.i.e.^ Lieutenant. 

Governor of Bengal, presiding, 

Tho Hon’ule Sir Charles Paul, k.c.i.b., Advocate^ General, 

The IIon'ble F. B. Peacock. 

The Hon'ble P. Nolan. 

The IIon’ble T. T. Allen. 

The Hon’ble Sir Henry Uarrison, kt. 

The TTon’isle Sir Alfred Croi-t, k.c.i.e. 

Th(' Hon’rle Dr. Mahendra Lal SikCar, c.i.e. 

Tlie IloNhiLi: (\ 11. Mo^iu:. 

The IIon'rlk JI. IhiATT. 

I'lie IIon’hle SiiAiizADA Maitommed Furrokh SlIAlI. 

The Hon’ble Dr. Kash Bi:iiauy Giiose. 

The IIon’ble Baja Rameshwar Sing Bahadur. 

RULES FOR THE CONDUCT OF BUSINESS. 

The IIon’ble Sir Charles Paul moved that tho Report of the ‘Select 
Committee appointed to consider and amend the Rules for the Conduct of 
Business at the Meetings of the Council be taken into consideration. 

The 3Iotioii was put and agreed to. 

The IIoN BLE Sir Charles Paul also moved that tho Rules be considered 
for settlement in the form recommended by the Select Committee. 

* The Motion was put and agreed to. - ‘ 

His Honour the Pri::sident said : — ‘‘ Before putting tho next question to 
the vote, I wish to say a few words. I am sure Wfi are tuuch indebted to tho 
Select Committee for tne care they have taken in considering these rules for 
the conduct of business. 
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Euks, 

President J] 

going through the details there is only one point which struck me, on 
which I thought an alteration might possibly be made ; and about that, as I am 
not quite sure I have understood the Rules correctly, 1 should like to have the 
opinion of the learned Advocate-General, or any other legal Member of the 
Council. It is a point which concerns me as President. 

“In Rule 25 it is stated that ‘ when an amendment upon any motion 
is moved, or when two or more such amendments are moved, the President, 
when taking the sense of tlio Council thereon, shall read the tefms of the 
original motion and of tlie amendment or amendments proposed.’ So far it 
is all right, and I have no objection to it. 

“Then the Rule goes on to say. *and before putting any other question, 
shall put the question that the original motion shall stand without amendment,’ 
After that it says: — * If that (|uestion is decided in the affirmative, the motion 
shall bo put to the vote without amendment;’ and in Rule 26 it says: 
‘When any one amendment is affirmed, the question shall be put to the 
vote and amended accordingly.’ 

“ Now, if I have read tliis rule correctly, ^ imposes upon the President the 
necessity of first taking the opinion of the Council not on any one of* the 
amendments, but upon the motion as it originally stood ; that is to say, on 
a section of a Bill ])robably as amended by a Select Committee, In nine cases 
out of ten it would bo that. 

“ If there is a question which strongly divides public oj)inion, we shall find, 
as a rnattor of practice, that a Select Committee generally takes a view which is 
a mean between two extremes. Lot us say as an illustration, though it is not 
likely to happen, that a Select Coramittoo recommends that a certain appoint- 
ment shall carry a salary of Rs. 600 a month. That would probably be the 
mean between two extremes— one extreme being that the appointment shall 
not be a paid appointment at all, and another extreme that the appointment 
shall bo paid Rs. 1,000 per mensem. If I have understood this rule correctly, 

I shall first have to put the motion to the Council that the pay of the 
appointment shall be Rs. 600. The effect of that, of course, would be to 
combine against that motion the advocates of the two extremes that the 
appointment shall not be paid, and that it shall be paid Rs. 1,000, Clearly 
the middle term would be thrown out. Whereas we know well from our 
own experience that when either of the extreme parties find that they 
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cannot have their own way, they would much mther adopt the middle term 
than that the opposite extreme party shall have their way. 

If, on the other hand, it is at the discretion of tlio President to put any 
one of the amendments or the original term first as ho chooses, it will then give 
an opportunity of taking the opinion of the Council as to tho views of the two 
extreme parties without forcing them to combine against tho middle term. 
But if you begin by voting upon the middle term, and then go to tho extremes, 
if the tw(J combine first against the one, and then against tlio other, you will 
bo left ill a dilemma, out of which you cannot jiossibly extricate yourself, and 
there will be no means of getting the views of tho two opposite parties upon 
the recommendation of tho Select Committee. 

“ Tlic proposal 1 sliall make to you will bo tliat. in Ivub' 25 after the first 
word * proposed,’ tho next ton lines bo left out down to the words ‘ amended 
accordingly’; and tliat the following words bo substituted for tlumi, namely; — 

< It shall be in the discretion of the President to put first to tho vote either 
the original motion or any of the amendments whicli may have been put 
forward.’ 

“ I should like to have the opinion of gentlemen who are more accustomed 
than I am to tlio way of doing business at public meetings, and as to tho legal 
efi'ect of the words which I have proposed, before 1 ask you to accept them. 

1 only tlirow tliis proposal out for discussion, and not as one which I ask you to 
accept on my authority.” 

Tin: IIok’ijle Sir Alfred Croft said: — ‘^This proposal seems to mo likely 
to get rid of a difficulty which is presented by the amended Rules as proposed 
by the -Select Committee. These Rules (25 and 2G) are a reproduction, without 
any change, of the existing rules. But they present certain inconsistencies 
which arise, as it seems to mo, from the use of the word ‘ amendment ’ in two 
senses. It is well known that, in Parliamentary usage tho word ‘ amendment ’ 
means one thing, while in the popular sense it means quite another. Accord- 
ing to the usage of Parliament the wonl * amendment ’ means a proposal to 
alter the terms of a question by adding certain words, by omitting certain 
words, or by substituting certain words for certain other words. And then in 
voting on that amendment, you are in fact not voting on any substantive ques* 
tion, but only upon the form that you wish that question to take on which you 
are afterwards to vote as soon as its terms are settled* Dr. Smith in his 
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[iSir Alfred Croft!] 

< Handy Book on Public Meetings’ describes the practice of Parliament as 
follows:— 

‘The object of an amendment is to change more or less the nature of the question 
before the House. . . . Thus, in voting upon any amendment, whichever way a man 

votes he does not help to carry any question, but only decides what the question shall be 
which he shall have an opportunity of oarrying. He does not support the original question 
by voting against its being amended ;* 

to which it may be added that, in voting for an amendment, be may do so with 
the object of afterwards voting against the question as so amended. 

Such then is the Parliamentary usage. The pojiular meaning of the word 
^ amendment ’ as it is used in India, and often at public meetings in England, 
is different. A proposal is put before the meeting, and against that is brought 
forward a counter or rival pro]>osal, which is called an amendment. Both are 
discussed together, and then at the close of the dt'bate the Chairman puts one 
of the two propositions (generally the amendment) to tlic vote of the meeting. 
If it is carried, the substantive question is carried ; if it is lost, the original 
proposition is j)Lit to the vote wdth a similar object and result. The two 
meanings of the term ^ amendmeut ’ are perfectly clear and distinct, but the 
word seems to be used in these rules sometimes in one sense and sometimes 
in another. 

In Rule 23, wliich provides that ‘ any member may, by motion, 
propose for the determination of the Council any origina] question or any amend- 
ment of such (juestion',’ it is probable, tliough the point is not quite clear, 
that the intention is to employ the term ‘amendment in the Parliamentary 
sense, namely, an alteration of the terras of the question. 

Now go on to Rule 25 which says: — ^ Wlien an amendment upon any 
motion is moved, or wlieii two or more such amendments are moved, the President, 
when taking the sense of the Council thereon, shall read the terms of the original 
motion and of the amendment or amendments proposed, and before putting 
any other question shall put the question that the original motion do stand 
without amendment.’ That clearly points to the Parliamentary usage. The 
President first puts tlie question, that the original motion do stand without 
amendment ; in other words, he asks the Council to decide the form which 
the question shall take. Then the rule goes on to say : — ‘ If that question is 
decided in the affirmative, the motion shall be put to the vote without amend- 
ment ! that is to say, when it has been decided that the form of the question 
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[Sir AJffed Croft ; Sir Henry Harrison.'] 

shall not be altered, the motion is to be put to the vote in the form in which it 
originally stood, and at this second stage it is put of course as a substantive 
motion. 

“JIf, on the other hand, the rule goes on to say, the question that the original 
motion do stand without amendaient is decided in the negative, that is, if it 
is decided that the question shall be amended, you would naturally expect that 
the next point to be settled would be tlie form the question should take. Hut 
that is not so, we find ; for at this point the rule changes over to the popular 
method of procedure. It says; — ‘ If not (that is, if there is to be an alteration 
in the terms of the question) the motion shall bo put to tho vote as proposed to 
be ^amended;’ that is to say, tlie motion is at once to be put to the vote in its 
alternative form, and the voting on it will decide tho substantive question. 

But now go on to Rule 26 which says: — ‘ When any one auiondmont is 
affirmed, the question shall he put to the vote and amended accordingly.’ On 
neither interpretation of the word ‘ amendment * can I attach any sort of 
meaning to that clause The question has already been amended, because tlio 
amended question lias been Ix^forc the meeting. More than that, the question 
has been put to tlie vote and disposed of, so that tliere is nothing more to bo 
done ; and consequently Rule 26 secriis to mo to have no meaning whatever as it 
stands. If, iiuleed, the rule means, as is probably the case, ‘when any one 
amendment is affirmed, the (juestion shall he amended accordingly and put to the vok\ 
this would no doubt be in accordance wdtli Parliamentary jiractice, but it would 
be in direct contradiction with wdiat has preceded in Rule 25, according to wliich 
the question has already been put to the vote and disposed of. 

Tlic rules as they stand arc consequently open to serious objection. It would, 
perhaps, not be difficult so to alter them as to bring them into consistency 
both with Parliamentary usage and with one another. But I am not sure that 
it is necessary to adopt the Parliamentary usage hero ; and on the whole it 
seems to me that the difficulty can be removed quite as effectually by tho 
propo.sal which His Honour the President has made, and which is in conformity 
with popular practice.” 

The Hon’bi.b Sie Henry Harrison said: — ‘‘ The Ilon’ble Sir Alfred Croft 
has given an excellent dissertation on tho academical or theoretical side of the 
question before the Council, and I am glad to say that my cxpcrieuco of tho 
practical side of the question bears out the wisdom of adopting tho amendment 
proposed by ERs Honour the President. 
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I have had considerable experience for some time of the practical way of 
dealing with a large number of simultaneous amendments ; and I may say that 
the difficulty is partially insoluble, because sometimes you have amendments of 
such a kind that you ctinnot get the real view of the meeting upon them, as each 
party will vote for their own particular proposal. But the best solution lies in 
the amendment now proposed, because it is necessary when there are many 
amendments to select and to put th em in such order that the views of the 
meeting may be clearly obtained ; and it seems best that the power to do so 
should rest with tho IVesidcnt of the assembly. 

For example, in the Municipality we had a certain rule for electing 
candidates to office. Each candidate who.se name was proposed was put up and 
voted for; then tlio next and the next, till some one candidate got an absolute 
Tuajoriry of votes. Tijo result was that the candidate whoso name w^as put up 
first had no chance, because tho suppori(u*K of all tlie other candidates combined 
against him, and so on, each successive candidate having a better chance as he 
would get sc)ir\e sujjport from the friends of the candidates already rejected. 
And tlierefonj tho carididatos made careful calculations as to tlie order in whicli 
their Hpplications should bo sent in and appear in the lists, as u]>on that depended 
their chance of obtaining a number of votes from amongst the suj)porters of 
those wliost^ names werci ])ut forward before. Similar manceuvring may be 
j)racti8od us regards amendments it they have to bo put according to any hard- 
and-fast rule. 

Much the best remedy therefore is that which leaves it entirely to the 
President to decide which shall be put first, wliether the first, second, or third 
amendment, or the original motion, in order to get at the sense of the meeting.” 

rilis llonour the President asked 8ir Charles Paul, as tlie oldest Member 
of the Council, whether in his experience Rules 25 and 2i\ have ever once 
boon worked V] 

The lIoN’nu: Sik Charles Paul said : — “I do not know about these Rules 
having been used in practice. Tho Select Committee ado])ted the existing rules 
witli such modifications as jirosented theinselv(;s for consideration. They did 
not turn their attentit>n to tliosc Rules from the point of view which His Honour 
tho President has put before the Council, and it appears to me tliat tho proposal 
franu'd to amend tiieso liules is a perfectly correct proposal, namely, to give the 
President the right to put umoudmonts to the Council in any order ho thinks 
proper. 
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“ There are cases in which it is necessary ta jwit the auxendment first, 
and that could not be done under the existing rule, but I may add that in point 
of practice the rule does not seem to be generally followed ; and under these 
circumstances I have no objection to these Rules being amended as proposed, 
and it seems to me most expedient to do so.” 

Ilis Honour the President then moved that, the words ^ It shall be in the 
disen^tion tlic IVesident to put first to the vote either the original motion 
or any of t!ic amendments which may have been brought forward^ bo substi- 
tuted for th(‘ following in Rules 25 and 26: — 

‘ And lK‘f( ro putting any other question shall put the question that the original motion 
do stand witliout amendment. 

‘If that question is decidod in tho affirmative, the motion shall lie put to the vote 
AMlhout airn'iidment. If not, and there be but (me amendment j^roimsed, tho motion shall 
he ]iut to til*' vote as proposed to be amended ; or if there bo more than one amendment 
].ro[-oso(h tie' que^tiMU shall he put that the motion be put to tho vote as proposed by 
tii(‘ amendmoni wliidi tie- Presi(l('iit thinks may most oonveniontly bo first disposed of, and s(» 
if iie(e''saiy, fif'Till t lie others. 

AN'le ii any em> amendment is affirmed, tho <|ue8tion shall be put to the vote and 
amendt'd aecoidingly ’ 

Tlu' Motion was put and agreed to. 

The IIon’ule Sir Alfreh Croft moved that in Rule 13, the words ‘No 
M(‘inbf‘r in debate .shall name another Member’ be oiiiirtt^d. 

lb‘ said 1 do not know whether it i.s desirable to retain these words 
as the rule has never been observed in practice.” 

The HoNbuj: Mr. Nolan .said “ I submit that it wdll bo bettor to alter 
the practic(‘; naming a Member in a certain stage of a discussion may be 
objectionable ” 

Tho lIoN'uLi: Sir IIknry IlAura.soN .said:— “In a rowdy a.sscmbly there 

w'ould be objections to naming a Member, and in such a case it would be 
bettor to preserve the rule. But if you have a well-ordered assembly, it is 
better to have no such rule. It all depends upon the cbaractcr of the assembly 
I do not think any actual inconvenience will result from naming rnembera in 
this Council ” 
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Funds; Calcutta Port, 

[&r Charles Paul ; Sir Henry Harrison; The Presidenf] 

The amendment being put, the Council divided 
, Ayes, 

The Hon^ble Raja Rameshwar Sing 
Bahadur. 

The Hon’ble Dr. Rash Behary Ghose 
The Hou*ble Shahzada Mahommed 
Kurrokh Shah. 

The Hon’ble C. II. Moore. 

The Hon’ble Dr. Mahendra Lai 
Sircar. 

The Hon’ble Sir Alfred Croft. 

The Hon’ble Sir Henry, Harrison. 

The Ilon’ble F. B. Peacock. 

The Hon’blo Sir Charles Paul. 

So the Motion was carried. 

The TIon’ble Sir Ciiakler Paul moved that the Rules, ns now settled in 
Council, bo passed. 

The Motion was put and agreed to. 

CALCUTTA AND THE SUBURBAN POLICE SUPERANNUATION 

FUNDS BILL 

The Hon’ble Sir Henry Harrihon moved that the Bill to consolidate the 
Calcutta and the Suburban Police Superannuation Funds, as settled in Council) 
be passed. 

He said : — The Bill was discussed and passed at the lust meeting of the 
Council with a small amendment of a formal character proposed by myself, and 
r see no possible objection to its being passed now.” 

The Motion was put and agreed to. 

CALCUTTA PORT BILL. 

His Honour the President said;— “ The next question on the notice paper 
8 the discussion upon the motion that, the Report of the Select Committee on the 
Sill to consolidate and amend the law relating to the Port of Calcutta, and to 
he appointment of Commissioners for the said Port, be taken into consideration. 


Noes, 

The Hon’ble H. Pratt. 
The Hon’ble T. T. Allen. 
The Hon’ble P. Nolan. 
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But I might montion that in considering the dissents of the two Hon’ble 
Members who have affixed separate memoranda to the Report of the Select Com • 
mittce, I got the very valuable assistance of the learned Advocate-General, 
and we had an informal meeting last week with the Members of the former Select. 
Committee, who were by that time functi officio. The result was that a fresh 
clause was drafted to meet, as far as possible, the objections taken to the original 
one. It is the clause which you see in tlie notice paper in tlie name of tlie 
Hon’ble Sir Henry Harrison. 

“ But in the course of this week tlie llon’ble Mr. Moore applied tome, 
requesting that the discussion of the matter miglit»be postponed, as the Chamber 
of Commerce wished to consider the section in its latest form and to take 
legal opinion upon it. I am quite sure you wdll all agree with me that it is 
better to give ample time for consideration rather than to have a debate in tliis 
Council wliicii can bo avoided, and certainly rather than to have it said that w’(‘ 
are hurrying the measure through the Council unnecessarily. 

“ I tliereforo took it upon myself to tell the Hon’hle Member that there 
will be no discussion to-day, and that the consideration of the measure will 
be postponed to the next meeting of the Council.'’ 

1’be consideration of tlie Report was, therefore, furtlier postponed, 
BENGAL VACCINATION BILL 

Thk IIon'iilk Sik Henry Harrison presented the Itoport of the Select 
Committee on the Bill to amend the Bengal Vaccination Act, 1880, and Bengal 
Act II, 1887. 

He said As a matter of fact, although tliis Hill is mainly a formal 
one, the Select Conniiittoe have made considerable changes in it. Our 
colleague, the Ilon'ble Mr. Nolan, whom 1 am now jiermitted name without 
any broach of rules, pointed out the effect of the various provisions of the Act, 
and has recorded a note on the subject; and the result of our consideration 
has been that we found first that the formal object of the Bill would he 
better attained not by substituting ‘ Calcutta ’ for the * Town of Calcutta,’ 
but by simply altering the definition of the ‘ Town of Calcutta, ’ and omitting 
the definition of ' the Suburbs and then we found no necessit}' for touidiing 
the amended Act at all. Because though the amending Act does refer to 
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the Suburbs, it refers to it in # sense which requires no actual definition ; it 
merelj appb’es to Bailors coming to the Suburbs or the Town of Howrah. 

The effect of removing the definition of the ^ Suburbs of Calcutta’ would 
not raise any difficulty in the two places in which the words are found. 
The words would merely remain as meaning (precincts), thus giving that 
protection to the precincts of Calcutta which ought to be given.** 

The Council adjourned to Saturday, the Ist February, 1890. 

Calcutta; \ C. H. REILY, 

} Anistani Secretary to the Govt, of Bengal, 

*rhe 24/A January, 1890. ) Legislative Dept. 


N(.TK.-Tbf mootiuK lix«l for tl.o IHh Junuur}', 1800, wa. .ub«„|uontly ,„rtjKmc<l to tbo IStl. ulum 


Reg. No. 7810— 800— 38.1-90. 



Abstract of tke Proceedings of the of the LieuienanU Governor <^f Bengal, 

assen^ki for the purpose of making Laws and Regulations under the provisions 
of the Act of Parliament and 25 Fic,, Cap. 67- 


The Council met at the Council Chamber on Saturday, t]i(^ 1st February, 


1890. 


Present: 


The floN’iiLE Sir Steuart Colvin BaYlky, k.c.s.l, c.lk., Lieutenant- 
Governor of BoDg:al, presiding. 

The Hon’rle Sir Cfiarles Paul, k.c.i.e., Advocate- General. 

Tlic IIon’hle F. B. Peacock. 

The HoN’nLE P. Nolan. 

The IIon’ule T. T. Allen. 

The IIon’ble Sir Henry Harrison, kt. 

The Hon’ble Sir Alfred Croft, k.c.i.e. 

The HoNhiLE Dr. Mahenura Lal Sircar, o.i.r. 

The Hon’ule C. IL DiIoore. 

The IIon’blk II. Pratt. 

The ITon’ble Shaiizada Mahommrd Furrokh Bjiah. 

The IIon'blb Dr. Rash Behauy Giiosf^ 

The Hon’ble Raja Bameshwab Sing Bahadur. 


BENGAL VACCINATION BILL. 

The ILin’ble Sir Henry Harrison mov^ed that the Report of the Selet^C 
Committee on the Bill to amend the Bengal Vaccination Act, 1880, and Act II, 
1887, he taken into consideration in order to tlie settlement of the clauMes of 
Uie Bill. 

The Motion was put and agreed to. 

Tlie llon’blc Sir Henry Harrison also moved that tlie clauMes of the Bill lx; 
cfm.sidered for settlement in the form recommended by the Select Committei*. 

He said : — “ I have exj)Iamed the object of the Bill at a previous meeting, 
and it is therefore not necessary for me to say anything furtlier on this 
occasion.’’ 

The Motion was put and agreed to. 

The Hon’ble Sir Henry Harrison also moved that the Bill, as amended, be 
passed. 

The Motion was put and agreed to. 
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[The President,'] 

CALCUTTA PORT BILL. 

His Honour the President said: — “ Before adjourning the Council, I think 
1 owe a few words to it in explanation of the omission from the list of business 
of the Ports Bill which had been originally entered in the list of business for 
discussion to-day. 

‘‘You will recollect that a fortnight ago wc adjourned without considering 
it, in order that the Chamber of Commerce might have an opportunity of sub- 
mitting a memorial, which we understood was in the course of preparation for 
our consideration. 

“ On Wednesday last, my friend, the Uon’blc Mr Moore, told me he was 
afraid he would have to ask for another postponement in consequence of the 
absence of the Chamber’s legal advisor. I asked him to see if the postponement 
could not bo avoided, but I heard from him yesterday that ho had been unable 
to got the memorial considered in time for us to take it up to-day, and he again 
asked for an adjournment. Upon that I took it on myself to exclude the 
motion from the list of business for to-day. 

Since then fyosterday) 1 received an application, which I think is in 
your hands, from tlie Secretary of the British Indian Association, which requests 
us that we will postpone for a fortnight the consideration of the Select Com- 
mittee’s report in view of the Committee laying before the Council some 
further representation regarding section 85. 

^‘I may add that the Secretary says ‘that the (|uestion of title in 
riverbanks having been treated by the Select Committee as one of general 
application, my Committee venture to hoj)e that His Honour the Lieutenant- 
Governor will bo pleased to recognize its importance by granting their prayer.’ 

“ On this occasion I am very glad that we are able to meet their wishes 
without adding to the inconvenience of the Council, but I think I must protest 
against a body of the importance of the British Indian Association addressing 
us two days before the Bill is down for final consideration, asking us to postpone 
that consideration with reference to a point which has been discussed in all the 
newspapers since the issue of the report of the Select Committee which has been 
before them for five whole weeks, and regarding a section which has been the 
law of the land, with a slight alteration, for the last twenty years. I think 
it would be more respectful to the Council, and more conducive to public business, 
if they would take matters of that kind into their consideration a little earlier 
before the date of actual discussion in Council. 
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‘^On this occasion, as I said, I am very glad to bo able to meet tlieir wishes, 
but I do hope that, on Saturday fortnight, to which I propose to adjourn the 
Council, this Port Bill may be brought up for discussion and settlement.’^ 

The Council adjourned to Saturday, the 15th February, 1890. 


CALCfjrrA ; 

The 3rd Febtuary, 1890. ^ 


C. II. REILY, 

Assistant Secretary to the (joct. of Bcnyal, 

Legislative Department. 


Heg. ^o. 8l0(3-3()0-6-2-90. 




Ahtract cf Uti Promdings of the Council of the LUuimanUGofitnm of Bengalt 
immbkd for the purpose of making Laws and Regulations under the provisions 
of the Act of Parliament 24 and 25 Vie.^ Cap. 67. 


The Council met at the Council Chamber on Saturday, the 15th February, 
1890. 

Present : 

The Hon’ble Sir Stbdart Colvin Bayley, k.c.s.i., c.i.e., Lieutenant- 
Governor of Bengal, presiding. 

The Hon’ble Sir Charles Paul, k.c.i.e., Advocate^ General, 

The Hon’ble F. B. Peacock. 

The Hon’blk P. Nolan. 

The Hon’ble T. T. Allen. 

The Hon’ble Sir Henry Harrison, kt. 

The Hon’ble Sir Alfred Croft, k.c.i.e. 

The Hon’ble C. H. Moore. 

The Hon’ble H. Pratt. 

The Hon’ble Shahzada Maiiommed Fureokh Shah. 

The Hon’ble Dr. Rash Beiiary Ghosb. 

The Hon’ble Raja Rameshwar Sing Bahadur, 

CALCUTTA PORT BILL. 

The Hon’ble Sir Henry Harrison moved that the Report of the Select 
Committee on the Bill to consolidate and amend the law relating to the Port of 
Calcutta, and to the appointment of Commissioners for the said Port, be taken 
into consideration in order to the settlement of the clauses of the Bill. 

The Motion was put and agreed to. 

The Hon’ble Sir Henry Harrison also moved that the clauses of the Bill 
be considered for settlement in the form recommended by the Select Committee. 

He said : — ** I think the Select Committee may fairly claim to be satisfied 
with the work which they have put before the Council. It is perfectly clew 
that in regard to one section, 65, and other matters cognate thereto, we have 
been confronted with very great difficulties which, 1 am free to admit that 
though we have tried our best to surmount, still remain for discussion* But 
putting that section aside, and the questions arising out of it, and looking 
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to tlie fact that no other amendments are proposed except in regard to that 
niatfer, 1 think we may claim to have settled the Bill in a manner satisfactory 
to all parties, 

‘‘ There were several other controversial questions: for instance, the question 
of the number of Commissioners, in regard to which the Bill can only be said 
not to liave given general satisfaction, because the National Chamber of Com- 
merce have expn^sHod their dissatisfaction ; but upon that point the Lieutenant- 
Governor gave a liearing to the representatives of that Chamber, and at the end, 

1 think, they also were satisfied. Anyhow, it seems that no member of the 
Council lias moved an amendment on that section. The number of members 
asked for has been given to the Bengal Chamber of Commerce. And, as regards 
the number of native Commissioners, we think it better to trust to the probability 
that two of tlie members who will be returned by the elective bodies them- 
selves will be natives, than to say that two of the elected Commissioners must 
be natives. Your Honour yourself has pointed out that to the Bengal Govern- 
ment are allotted only five members, whereas it may be said that six interests, 
including the Chairman of the Municipality, require representation. As 
regards the Municipality, I think it is clear from our proceedings that we do 
not suggest any guarantee that the Chairman shall be nominated ; and I may 
say that this is one of the six interests for which there are five vacancies— but 
what the Select Committee have considered, and what th(^ Government, 

I believe, hav(i accepted, is that, if the Chairman is to be a member, then he 
can be nominated. Anyhow, it is intended that the Municipal Commis- 
sioners ought to have the right of free election without having to consider 
that, if they do not elect their Chairman, he cannot be a member of the Port 
Commission. 

Then, as regards the questions as to the control of the Government 
over the budget and over rules to be passed by the Port Commissioners and 
other mutters, wo have settled them in a way which, from the absence of any 
amendment, seems to have given satisfaction to all parties. 

‘‘Lastly, as to the important question of the equitable assessment of the 
Port Trust property, we have introduced a new assessment section which 
appears to give satisfaction on the one hand to the Port Trust, and on the 
otlier hand to the Municipality and the Local Government. Your Honour 
appears to be satisfied with the duty imposed on the Government of mediating 
in the matter should it appear necessary. 
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As regards the one debatable section^ its details will bo discussed when 
the amendment comes before the Council. All I wish to say now generally is, 
that 1 think the Hon^ble Mr. Moore will admit that, from tho first the Council 
has endeavoured to meet the question in a conciliatory manner; and that the 
impression that there w’as an endeavour to Jiarden the law or to make the law 
more drastic, is without foundation. From the very first, we introduced some 
modification in the former section by giving the Local Government tho power 
of awarding compensation when they are satisfied it should be given ; hut it 
appears that the persons who are interested do not consider that an executive 
guarantee of tliat kind is satisfactory. They consider that they are entitled to 
some legal guarantee, and therefore, in that form, tlie section is no longer before 
tho Council, but has been modified. Still I may fairly claim to say that from 
the first the Select Committee, wherever they have touched questions of this 
kind at all, have always touciied them in the way of softening rather than of 
hardening previous laws. 

“ It may 1)(‘ objected that the section was so w'orded as to have rotros])ective 
f'fl'ect; but the old secti<m re{|uired to be redntroduced with retrospective cifect, 
beiaiuse it has been in force for the last twenty years: and when wo found 
there must he a discussion on it, we placed it in the more simple form 
of giving it retrospect! v<‘ efl'ect, instead of giving it effect from 1870. If the 
solution of giving it effect from 1870 had been considered satisfactory, no doubt 
tile Select Committee would rcNidily have compromised upon that basis llie 
only reason why it was put in th(‘ simpler form w^as, that the principle might 
come before the Council in the widest possible form; as they understood from 
the Hon’hle Mr. Moore that it would be conti^sted. Otiierwise, no one would 
have objected to alter in sucli a way as not to take away any rigfits which tho 
previous law had not taken away.’^ 

The ^lotion was put and agreed to. 

The Hon’ble Mr. Mooke moved that the following clause be added to 
section 2 of the Bill : — 

‘ Nothing herein contained shall deprive any person of any right of property or other 
private right, except as hereinafter expressly provided.’ 

fie said : — “ I have not come here with any long-set speech on this subject. 
All i wish to do is, to capture your votes ; and the less I trouble you the more 
chance I shall have of succeeding.’’ 
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[The Hon’ble Sir Henry Harrison interrupting, asked whether it was 
more convenient that the discussion should take place over the present amend- 
ment or over the next : he was willing to accept this amendment ?] 

The Motion was put and agreed to. 

The Ilon’ble Mr. Moore also moved that, for section 85 of the Bill, the 
following be substituted : — 

* 85. Id case any wharf, quay, stage, jetty, pier, erection or mooriDg may have been 
or hereafter shall be, made, erected, or fixed within or without high-water-mark without the 
limits of the port, and thereafter the limits for the time being of the port shall be extended 
so as to include the place on which such wharf, quay, stage, jetty, pier, erection or mooring 
shall have been made, erected, or fixed, it shall be lawful for the Commissioners, when 
the safety of navigation or the improvement, maintenance, or good government of the port so 
requires, to remove, fill up, or destroy such wharf, quay, stage, jetty, pier, erection or 
mooring : 

Provided that when any such work has, under this section, been so dealt with, the Com- 
missioners shall, when such work was made on behalf of the public for the convenience of 
public traffic, make or provide for the use of the public such sufficient wharves, quays, stages, 
jetties, piers, erections or moorings as the Local Government may direct, and shall, when 
such work was made by any private person for the convenience of private traffic — 

(o) on land belonging to the Government, with the previous consent of the 
Local Government in writing, or of which the making, erecting, or fixing 
has been subsequently sanctioned by the Local Government in writing ; or 
(6) on land belonging to the private owner, whether acquired by grant from the 
Government, or by prescriptive right, or otherwise, 
make compensation therefor to the owners thereof to such an amount as may be deter- 
mined by agreement by and between the Commissioners and such owners, or by the Civil 
Court in which a suit may be brought to establish end enforce such right of compensation.' 

He said : — ‘‘ I presume, I may hope, you have all read the memorial of the 
Chamber of Commerce, because that memorial, coupled with the dissent I pre- 
viously recorded, I put in, so to speak, as my case. I wish at the outset to state 
that every legal allusion, historical and otherwise, in that memorial was sub- 
mitted, approved, and settled by Mr. Woodroffe, the Counsel consulted by the 
Chamber. I specially mention this, because 1 have hoard it has been concluded 
that Mr. Woodroffe did not approve the arguments set out in the first two pages of 
the memorial, because in the opinions quoted in the annexures he did not 
specially allude to them. That is easy of explanation. The opinions merely 
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replied to specific points put to him, which did not happen to include those 
arguments, the drift of which, I think, the Council understands. 

Briefly it is this: I maintain that this Bill as drafted discards the princi- 
ple existing in the governing Ports Bill of the Supreme Government that, cer- 
tain private property cannot be included within the limits of a port; and 
that every sense of reason and justice demands that this Bill should be brought 
into conformity with that principle, that is to say, with the Bill of the Supremo 
Governmenf. If it is not so, it gives rise to great anomalies, as it makes the 
tenure of property on foreshores ruled by the Port Act totally different to that 
ruled by the substantive law of the land ; and as no limit is ascribed to the 
distance to which the port may be extended, no holder of such property is 
secure in the understanding of his liabilities and obligations, as at any time 
a stroke of the pen may entirely change them. The Port Law may with the 
port go up to Chinsurah or Hooghly, or down to Diamond Harbour, or any- 
where, and surely the perpetuation of such a state of affairs is neither sound 
nor just legislation. 

“ Tlic section which I move indicates the principle I fight for, as well the 
further essential and equally sound doctrine that, when private property and 
rights have to be acquired for the public good, — the power to acquire which, 

I do not contest, must under proper conditions exist — complete compensation 
must be given for what is taken away, and confiscation without compensation 
must, under no kind of circumstances, be legalised. 

That was the principle enunciated by the Supreme Government when it 
re-enacted their Ports Bill in 187o, and it was deliberately enunciated because 
the true interpretation of the Act of 1855 on this point had been mis- 
understood in the administration of the Bengal Act V of 1870, which is 
shown in the remark of Mr. Hobhouse at the time, that the literal construction 
of the section (f.e., the section in the Act of 1855 to which all my remarks refer) 
could not have been intended (that is to say, the construction that a private 
wharf could be included within the limits of the port) taken in connection 
with the fact that, on literal construction the Port Commissioners had, under 
Act VII of 1870, acted in regard to a private wharf, the owners of which 
drew the attention of Mr. Hobhouse to the circumstance, with the result that 
he spoke as quoted and introduced the change named. 

“Now that we are re-enacting our Act passed five years before this 
change in the Government of India Bill, it behoves us to follow the same lines, 
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and correct our Bill as the Supreme Government corrected theirs which 
governs ours. Towards this result, I ask for your votes .for my motion; and 
have only further to point out that this Bill is to rule the Port Commissioners, 
who are the guardians of the trade of the port, which is represented hjr the 
traders whom I represent in this Council. There is no antagonism of thought 
on this point between traders and their guardians ; and as the representative 
of the traders, I say we are strongly in favour of the principle that, private 
property and rights within or without the port must be respectey, and when 
acquired for public good must be paid for ; that we are the people who have to 
pay, and being willing and desirous of paying what is equitable and proper, 
wo press that legislation which is for us should be on these lines. 

“ I cannot find one dissentient voice to what I urge outside the walls of this 
Council ; and to the best of my belief, therefore, if this motion is lost, the only 
opponents to it connected with tlie port of Calcutta will be the majority which 
reject it, who will by such rejection, to the best of my belief, be denying 
that the administration of the port should in any way recognise that private 
property and rights exist.’^ 

The Ilon’bic Sir Henry Harrison said It will probably be most con- 
venient if, simultaneously with the amendment moved by the Hon’ble 
Mr. Moore, I move the amendment which stands in my name, as it covers the 
same ground. On this point, 1 think, I labour under a certain disadvantage, 
because the Hon’ble Mr. Moore has not made any allusion to this amend- 
ment ; he lias not stated in what respects it falls short of what he thinks right 
and jiroper. I'his I find a great difficulty, because the clause which I propose 
has been carefully worded to meet the very principles for which the honffile 
member contends,” 

The Hon’ble Mr. Moore continued : — “ I was not aware 1 could allude to 
another amendment in discussing this. My main objections are in the third 
opinion of Mr. Woodroffo, who points out the thick veil of ambiguity in which 
the context of the word ^ lawfully ’ is concealed, and what it here means and 
implies. That in the sanction to be given by the Local Government to 
destruction of a jetty, it is not laid down that the party interested is to receive 
previous notice of the intention of the Port Commissioners ; and such sanction 
might be applied for and given as a matter of routine by an Under-Secretary 
without the person interested knowing anything of it, until the notificatiem 
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dooming his property was pasted upon it. That my section more clearly 
defines the exact circumstances under which compensation is due and must be 
paid, and it sets out the principles which justifies private property being 
touched, namely, when necessary for the safety of navigation or good govern- 
ment of the port; whereas under the Hon’blo Sir Henry Harrison’s section, 
power of seizure is given without naming any reason for it at all.” 

The Hon’blo Sir Henry Harrison then moved by way of amendment that, 
for section 85 of the Bill, the following be substituted : — 

‘ In case any wharf, quay, stage, jetty, pier, erection or mooring may have been, or 
shall hereafter be, made, erected, or fixed below high-water-mark without the limits for the 
time being of the port, and thereafter the limits of the port shall bo extended so as to include 
the place on which such wharf, quay, stage, jetty, pier, erection or mooring shall have been 
made, erected, or fixed, it shall bo lawful for the Oommisflioners, with the sanction of the 
Local Government in writing, to remove, fill up, or destroy such wharf, quay, stage, jetty, 
pier, erection or mooring : 

Provided that any person who may have lawfully made, erected, or fixed such wharf, 
quay, stage, jetty, pier, erection or mooring, or who may have acquired a prescriptive right 
thereto by possession of sixty years or upwards, his representatives or assigns, shall bw 
entitled to iiistitutc a civil suit for the award of compensation to him for the injury caused by 
the removal, filling up, or destruction horeiubefore mentioned.’ 

He said : — I think 1 interpret tlio general feeling of the Council when I say 
that if the objections to this clause arc what has been stated, they are not of a 
very formidable character, and there is no groat gulf between the Hon’ble 
Mr. Moore and myself. The only reason why no such clause as that to which 
the hon’ble member refers has been inserted is, because it is not usual to do so; 
because it is obviously right and proper that the Lieutenant-Governor should 
consult the persons to bo affected, that being the usual way for the manage- 
ment of business. If that is the only objection raised, there will bo nothing to 
prevent the insertion of words which will substantially secure that the interest 
to be affected has warning of the intention of the Port Commissioners before 
any order is passed. [The President That could bo done by rules.”] 
So far that objection can be easily removed. 

“ The other objection which has been taken is, that the words used are 
obscure. The question is, whether the obscurity is to be found in the framing 
of the amendment, or in the subject-matter of it. If the matter itself is obscure, 
then legislation regarding it must, to a certain extent, correspond to that 
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obscurity. These words were very carefully selected, because it was supposed 
that they honestly conceded the whole principle '^hich the Hou’ble 
Mr. Moore has enunciated, and which I may say generally is accepted by 
this Council as much as by tliose outside, namely, that if the Port Commis- 
sioners have to acquire any private rights they must pay for those rights- 
The idea of confiscation is entirely repugnant to every member of the 
Council, and none of us repudiate the idea less strongly than the Hon’ble 
Mr. Moore himself. 

‘‘ The whole difficulty lies in the question, whether or not any rights 
do exist ? It is perfectly true that the India Act of 1875 was framed 
with scrupulous care to prevent the possibility of its being interpreted 
against private rights. At the same time, I am sure, the hon^ble member will 
remember that Mr. Ilobhouse, on being pressed to go further, not only to 
protect private rights but to bestow rights, said that the section would not go 
so far. If tlie India Council were asked to arbitrate in this matter, it was 
very probable their decision would not bo in the direction wished ; but they 
were careful to maintain any rights which did exist, and that is precisely what 
my amendment is intended to do. 

“Now in a matter of this kind there ought not to be any strong party feel- 
ing, because it is, if I may say so, an interest legislating for itself. In many 
cases where the Government or the Legislature are deciding matters, un- 
fortunately they are obliged to recognise the existence of rival interests. 
The Government, whilst considering the interests of the whole community 
and representing it, occupies the position of an arbitrator, and is obliged 
to take cognizance of the fact that there are rival interests, and that it must 
endeavour to hold the balance evenly between them. But, fortunately, in 
this instance there are no rival interests. The Government is merely legis- 
lating on behalf of the Port Trust, and this Trust may be fairly described as a 
body in which the trade and commerce of Calcutta is able to organise itself for 
the purpose of its own benefit, for the purpose of facilitating and improving the 
trade of the port. 

“ On the other hand, the objections are raised on behalf of individual 
members of the community engaged in the trade of the port. So that, really, 
we here enjoy the special advantage that we are not in any way deciding 
between rival interests, or in any way defending one interest against another j 
but simply we are considering within the circle of one and the same interest 
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bow much ought to be given to the interests of the trade as a whole, and 
how much is fkirly due to the interests of its individual members. And on this 
matter I am bound to say that the remark made by the Hon^ble Mr. Moore, 
that it is the wish of those interested in the trade tliat the greatest possible 
liberality should be shown to individual interests, ought to commend itself very 
much to our consideration. 

“Still Tve are not legislating for the hour, and we must not, therefore, 
attach too rguch weight to what may bo merely the sentiment of the hour. Wo 
must try and frame the law in accordance with sound and tenable principles, 
and must bear in mind that as the Port Trust are a body which only levies 
what it needs for its expenditure, and that whatever compensation is to bo 
paid must come from the trade of the port as a whole, and wlnitever is saved 
is similarly saved to the trade of tlie port. Therefore, I hope it will be 
fully realised by every member of the Council that, this case is not a very 
invidious one, and can in no case subject us to any invidious criticism of sacri- 
ficing the interests of one class to those of another. What we are considering 
is, how far the trade and commerce of the Port of Calcutta can he legitimately 
charged for the compensation to be paid to individual members, whose iiitorestfl 
come into conflict with those of their own body. Now putting it in that way, 
I must say it seems to me that the answer ought to be very simple; that 
every private right ought to bo scrupulously respected. 

“ But is not it equally clear that to go beyond this is wTong and bad 
legislation ? Supposing there is no right ; supposing somebody is wrongly 
holding adversely to the interests of the community at large ; is it not equally 
clear that tlic interests of persons with no rights ought not to bo allowed to 
block the interests of the community? Is it not perfectly clear that the 
interests of the community are paramount ? If you admit these two princi- 
ples— and I can hardly conceive any one coutoiidirjg that they are not proper 
principles — then we are justified in passing the present amendment. We carefully 
preserve existing rights. Power must be given to the Port Commissioners to 
remove any jetty or wharf, or other structure which interferes with the work- 
ing of the port ; but then comes the question how far compensation ought to 
be given. The amendment says : ^ Provided that any person who may have 
lawfully made, erected, or fixed such wharf, &c., or who may have acMjuired 
a prescriptive right thereto by possession of sixty years or upwards, his 
representatives or assigns, shall be entitled to institute a civil suit for the 
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award of compen«atioii.’ We are told that thia ig ambigaotia, but the ambig- 
uity is in the character of the right, nut in the wording of the section ; and 
this is an ambiguity from which we cannot escape. We feay that if a person 
has lawfully put up a particular jetty, then he shall be entitled to sue for com- 
pensation. Surely, this is as much as we can be fairly expected to say. If it 
has been lawfully put up, a suit for compensation will lie ; and if, though not 
lawfully put up, a prescriptive right can be shown, in that case also a suit 
can lie for compensation. Therefore, do we not here do evei^thing that 
can be asked, unless we are asked to give more than exists ? We say that, private 
rights are to have their full sixteen annas in the rupee: we only object t 
giving them twenty-four annas. d 

The objection which fairly lies against the Hon’ble Mr. Moore’s am»-^d 
raent is, that it makes the Council the judge beforehand of a matter which sh^i^l 
be left to the judgment of a Court of Law, namely, that compenfy to 
shall be given ; that is to say, that though the Court may find that ' go 
is no case for compensation, yet we are asked to decide beforehand as. 
compensation shall be given. 

‘‘ It is well known that Courts of Law are on the whole sympathetic 
with the rights of individuals, and yet we are asked to legislate that in all 
cases compensation is to be given ; that the Court is not to decide upon the 
question wliether any compensation ought to be given, but only what the 
amount of compensation should be. I appeal to you to say whether, in 
reality, it is not we who have principle on our side ; whether it is not we who 
are raising our protest against confiscation, «>., the confiscation of the righta 
of the public ? If the principle be what the Hon’ble Mr. Moore recommends, 
if it is only a question of this principle, I think he would have every one of ns 
on his side; but his own amendment does not carry out the principle. It 
seeks to add something to private rights. The amendment framed here has 
been scrupulously worded with the precise object of giving effect to what 
the Hon’ble Mr, Moore asks, namely, that there should be no confiscation of 
rights which exist ; but we say also that there should be no addition of rights 
which do not exist. 

I may even say that my amendment goes further. Although by a law of 
twenty years’ standing greater powers are given, namely, that the law says 
that no compensation shall be given, we limit it to what we think right 
and proper, and just ; we amend the law and say, provided the etrootme is 
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lawfully ereoidd, or has acquired a prescriptiye right, oompensation is to be 
givecu 

If no further fault can be found with the amendment than what has already 
been alleged, I ask the Council to say in what respect it falls short of what is 
right and proper ? Does it not concede everything which the earliest opinion, and 
even the second opinion, of Mr. Woodroffe asked for? It concedes the case in 
which jetties have been lawfully put up, and the removal of which causes 
^injury, and in such cases, it specially prescribes that compensation may be 
aed j and it leaves to the Courts to determine whether, according to the law 
) land, a case for compensation has been established or not. 

Therefore, I hope, on all these grounds, the Council will see its way 
my amendment. I say it does not differ much from the Ilon’ble 
re’s amendment, but where it does differ, it is precisely upon those points 
ithc Council ought to insist, namely, that it refuses to give further 
-rights which do not exist; it refuses to say that a person who has not 
t to compensation shall have right to get it. With those remarks, I beg 
to recommend my amendment to the Council.” 



The Hon’hle Mr. Peacock said: — I desire to say a few words in support 
of the Hon’ble Mr. Moore’s amendment; and I support the amendment 
chiefly on the ground that, by the legislation of the Government of India, 
an example has been set which, I think, might well bo accepted by this 
Council. In the Acts of 1875 and 1889 largely, and certainly in the Act 
of 1855 to a smaller extent, not only was there no infringement of private 
rights— perhaps I ought not to say infringement of rights, as that would be 
going too far— but certainly any ^interference with private property has been 
carefully avoided. 


In section 67 of Act V (B.C.) of 1870 for the first time this principle of 
interference was introduced, in so far that it gave to the Port Commissioners 
eertain rights which, it seems to me, might be carried too far in certain cases. 
But in section 86 as proposed in the Bill as amended by the Seleot Committee 
the same thing is re-enacted, and to a greater extent, in so far that 
retrospective effect is given to this power. In this section, however, there 
is a proviso added, that it shall be lawful for the Iiocal Government to direct 
the payment of such compensatk>n as under the circiunstaiices may seem fair 
and equitidde. 
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But in the amended section proposed by the Hon’ble Sir Henry Harrison 
this proviso is entirely nvithdrawn, and he has explained the reasons why it was 
withdrawn. I am bound to say that, speaking for myself* that does not appear 
to be altogether satisfactory. The Port Commissioners have now the power of 
doing anything in the way of removing jetties or wharves, for which they can 
obtain the sanction of the Lieutenant-Governor. Now, I venture to say that the 
Port Commissioners will never have any difficulty in putting forward so plausible 
an €z paric case, that it will bo almost impossible for the Lieutenant-Governor 
to refuse sanction. At all events, I venture to predict that sanction will be 
withheld in very few cases. 

** Of course I know the argument which has been and which will be used 
against me, that those encroachers on the foreshore are persons without any 
semblance of right, and are consequently not entitled to any consideration 
whatever. I am bound to admit that in this argument there is very great force, 
and if it were so, that the limits of the port were never likely to be largely 
extended, I should be with the Hon’bloSir Henry Harrison ; but when we have 
to consider the probability, or certainly the possibility, of the port limits being 
extended at any moment to almost any extent in cither direction, I think the 
case is different. 

Take the case of a man who at Titagliur erects a jetty for the 
landing of his goods. This may have been done even before the passing of Act 
V (B.C.) of 1870 ; he knows that he is well outside the limits of the port ; he 
thinks, as far as he is capable of thinking on the subject, as in all probability 
his ideas of the rights of the Government to the foreshore are not very clear, 
that what he has done is absolutely legitimate j it interferes with no traffic of the 
river, neither can it be said to bo an obstruction. But because by a stroke of the 
pen, as the Hon’ble Mr. Moore said, the limits of the port are extended so as to 
include this erection of his, it may be swept away at a moment’s notice without 
any compensation. 

“I cannot help thinking in the case, more particularly where the erection 
is a long way out of the port limits, that a provision such as this is likely to 
operate harshly. I know that I may also be met by the statement that all 
this opposition to section 85 is unnecessary and uncalled for ; because it may 
be assumed that, because the Port Commissioners have never done any- 
thing high-handed or inequitable, they never will do so. I am sorry I cannot 
accept this proposition. It may be taken for granted that the Port Commissioners 
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will do nothing which they believe to bo unfair and inequitable in any way; 
but at the same timo, when u project ia under consideration, it is astonishing 
how easily the facts are made to fit with what is desired ; how private rights 
are lost sight of, more particularly where the infringement of those private 
rights costs nothing. For these reasons, I support the amendment of the 
Hon’ble Mi^Moore.” 

The H*on’ble Mr. Nolan said:— “The motion which stands in my name 
on the list of business, to the effect that the existing law, as embodied in section 
37 Act V (B.C.) of 1870, should be retained without alteration, was framed 
when the only alternative proposal before the Council was one which many 
considered defective, and which has since been discreetly withdrawn. The 
amendment now put forward by the hon’blc member in charge of the Bill seems 
to have been drawn with the intention of meeting, so far as is thought practicable, 
the wishes of the hon’ble members who represent the commercial interest, and 
that appears to me to be the proper course to adopt. I, therefore, support the 
Hon’ble Sir Henry Harrison. The law in its present form was passed at the 
instance of the commercial members who sat in Council in 1870, and may very 
properly be altered on the motion of their successors, to whoso opinion wo all 
attach the greatest weight. Indeed I would bo inclined to go further, and to 
let the Hon’ble Mr. Moore and those who act with him regulate the matter 
precisely as they propose, if the effect of our decision could bo confined to the area 
with which they desire to deal. The section itself is of no great importance ; it 
has been in existence for twenty years without ever being put in force, and, as 
the procedure it prescribes is less convenient than that of the Land Acquisition 
Act, it might exist unused for another century. It is the Mrs. Harris of our 
legislation, much talked of, but never seen. I wish we could let the Ilon’blo 
Mr. Moore deal with it just as he wills, but unfortunately his motion is so 
worded as to touch other interests not contemplated by him, and to be most 
inconvenient as a precedent. 

“In the first place, his amendment provides that, private wharves and 
so forth shall be interfered with only ‘when the safety of navigation, or the 
improvement, maintenance or good government of the port, so requires.’ To 
this there is no objection whatever; but the Hon’ble Mr. Moore fails to indicate 
any authority to decide whether such requirements exist or not, and thus silently 
remands the issue to the ordinary tribunals. This is a new principle in Indian 
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legislation ; all previous laws for the acquisition of land for public purposes 
having made the Local Government sole judge as to whether the land is really 
required or not, and I fail to see how any law can be worked without some such 
provision. Tbe alternative is to leave the question to the Courts of Law, calling 
on the Judges to pronounce what is or is not requisite for navigation and good 
government, and thus creating a new source of litigation. This, ^however, is 
a small matter, to which if it stood alone I would not refer. 

“But in the second place, while the Hon’ble Sir Henry Harrison provides 
for compensation in every case where a wharf has been lawfully erected, the 
Hon’ble Mr. Moore goes further, and would liberally give compensation 
whether the erection was lawful or not. Now this might be generous were we 
dealing with our own money ; but it seems scarcely fair when the general tax- 
payer has to ])ay for all. And regarded in the light of a precedent, I cannot 
but consider the studied omission of the word lawfully as of the worst example. 
In ports, such as Calcutta, the public right of way on our great rivers is guarded 
by stringent laws and an elaborate organisation ; but in the interior, the District 
Magistrates are left to di.'fond our communieations as best they can against the 
attacks of a hundred riparian proprietors, each very naturally caring less for the 
general commorco of the country than for his own private pier, or fishinr^- 
stockade, or landing charges. The struggle is always going on with varying 
success. I speak of it from experience, having had to try many prosecutions of the 
kind myself as a Magistrate. 

“ Now what will bo the effect on such contentions of the omission of this 
word lawfully ? Obviously to indicate to those concerned tliat all constructions 
by riparian owners are legal in the opinion of this Council. Such a maxim, 
published without qualification, would have a very mischievous tendency by 
encouraging encroachments of every kind on the most important highways of 
our Bengal commerce ; and I must maintain that the maxim itself is altogether 
incorrect, as a person may bo the owner of land between high and low- water- 
mark on a tidal river, and yet have no riglit to make thereon any permanent 
erection to the injury of navigation, or without the sanction of some officer 
appointed in that behalf. Take, for instance, the case of a proprietor within 
the present bounds of the port, who has a title to the foreshore, and examine 
what right we have left him to make future erections, and what compensation 
we provide for him in case such erections are destroyed. This matter is 
settled by the section of the present Act preceding that now under discussion, 
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a proYision which has never been opposed, and which ia re enacted without 
objection in the BiUHbefore us. It runs as follows : — 

‘ It shall not be lawful for any person or persons, save the Commissioners, to make, 
erect, or fix below high-water- mark within the port any wharf, quay, stage, jetty, pier, erection 
or mooring without the consent in writing of the Lieutonant-Qovernf)r first had and obtained. 
Any matter or thing which may be so erected or fixed may be removed by the Commissioners, 
and the persons who shall have so made, erected or fixed any such matter or thing shall bo 
liable on conviction to a fine which may extend to lis. 1,000, qod to a further fine which may 
extend to Rs 100 for every day during which such matter or thing shall have been permitted 
to remain so made, erected or fixed after notice to remove the same shall have been given.’ 

“ In Calcutta, it will be 8oen, instead of compensation, the proprietor win > 
builds a wharf witliout authority has to pay a lino of a thousand rupoos to begin 
with, and has the prospect of subsequent fines as refrcsliers. Now the original 
proprietary rights of zemindars within the port were precisely the same us 
those of the zemindars whoso lands lie on tlie other side of that fieoting bound- 
ary, from wliich 1 draw the inference that no one approving section 5() of Act 
V (B.C.) of 1870, and the corresponding clause in our Bill, can maintain that 
all proprietors as such have an indefca .ible right to build wharves of any descrip- 
tion on the foreshore they possc'ss liy the river Iliighly. It is only on the 
suj)j)Osition tliat they hiive no sucli riglit that the law, as the Ilon’hle Mr. Moore 
agrees to re-enact it, can he* defended. 

“In explanation of this limitation on the powers of zemindars, even when 
the land has been settled with them, I may rejieat the statement contained in 
a written opinion of the Ilorrblc Sir Charles Paul’s given in 1873, and subse- 
quently confirmed by Mr. Woodrofl'c, that the foreshore originally belonged to 
the Crown, The Crown can grant riglits over it, and lias done so by Regula- 
tion XI of 1825, wliieb gives to all riparian proprietors a contingent and rever- 
sionary interest in river-beds, iiiasmucii as the land will become an accretion to 
their estates when the w\atcrs change their course. Moreover, the banks and even 
the beds of rivers have been settled with zemindars in many cases, thereby 
conveying to them a right to the property for proper purposes. But 
the interest thus conveyed is subject to the dominant right of the public 
to use the river up to its utmost limit, and the adjoining tow-path, if such 
there be, for navigation, and inferontially to the right of the legislature to 
regulate that use, prohibiting whatever may interfere with its due exercise. 
Bow this was provided for at the time of settlement, I may indicate by 
referring to the proceodings of Mr. Crow, Deputy Collector, who settled 
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fifty-five villages near Calcutta in 1847. I will read an extract from his 
final report * 

* These lands, therefore, are in every sense of the word in their bond fide possession down 
to the low-water-mark in the dry season, and these landholders must accordingly be made to 
pay the Government revenue assessable on these lands. 

* The third point regarding these banks is the right to track boats along the riverside. 
Of this privilege, I think the boatmen should never be deprived, notwithstanding any 
settlement that might be made for the lands over which they are obliged to pakj with ropes, 
or to which they have to fasten their vessels, not to mention the loss of life and property 
which might attend. Any interference on the part of the landholders with the boatmen at 
particular times— the obstructions to the navigation of the river (situated as the Hooghly 
is on the side of the capital of our Eastern Empire) that would follow from any prohibi- 
tion which our inconsiderate landholders might think fit to put on the privilege of tracking 
and fastening boats — would be so serious an injury to the interests of the public that the 
very thought of allowing these people to interfere with the said privileges could not for a 
moment be entertained. Yet want of duo attention to these particulars has been the cause 
of serious and dangerous obstruction to the navigation along the bank in this and other 
localities near the city. Ghfits with high sides and pucca bastions of various kinds have been 
built up in many places right across the tracking paths, and several kinds of other obstruc- 
tions caused without the least regard to the comfort and safety of those who are obliged to 
navigate along the banks. 

‘ With due regard to these circumstances, which I consider of the lost importance, 
I have, in settling these alluvial lands with the owners of the kurori properties, distinctly 
explained to them that the settlement now made with them will not in any manner entitle 
them to deprive the boatmen, who are obliged to make use of the tracts settled with them 
of any of the least privileges which they have hitherto enjoyed; nor, indeed, will they be 
permitted hereafter to raise new obstructions along these tracks without the sanction of the 
authorities entrusted with the conservative care of these public thoroughfares.’ 

This is the settlement to which the riparian proprietors referred when on 
former occasions they impugned the action of the Port Commissioners, and may 
be taken as indicating the title by which the land affected by this section is held. 

“ I willingly acknowledge that most of the works constructed on the river- 
bank are useful or ornamental structures, which do not interfere with naviga- 
tion, and have therefore been lawfully made. For these, compensation would 
be payable under the Hon’ble Sir Henry Harrison’s amendment. But some are 
said to be obstructions to which the District Magistrates might turn their attention 
with advantage. Those are unlawful, and if they are removed, why should we 
give compensation for the nuisance ? If the commercial members, and those with 
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whom they aoti think otherwise, they will doubtless be able to give effect to 
iheir views, cominan(}iDg| as they do, the ascendant influence on the Port Com* 
missioners. In the end, probably, compensation will be paid, however we woi§ 
the section. I doubt if anyone will gain or lose a rupee by our action to-day. 
But I object to moulding our laws on the assumption of a principle which is 
not correct, and which, if generally applied, would be most injurious to com- 
merce — the assumption, namely, that all constructions on the foreshore belong- 
ing to private owners are lawful. 

‘‘ Before sitting down I would say a word in defence of the existing law, 
which we will naturally re-enact should neither of the amendments before 
us be adopted. It has been represented ns a measure for confiscating property 
without compensation, but nothing could be more remote than this from its 
character. Its real object is to enable those wdio constructed suitable wharves 
and so forth after its enactment to secure themselves by obtaining the sanction 
of Government, with full assurance of compensation in the event of an 
extension of the port ; also to deter proprietors from building obstructions which 
could not bo sanctioned. The restriction which it implies as to riparian rights 
near the port is much less than that imposed within the port by our present Bill. 
Applications under the section arc constantly made and are dealt with in a very 
liberal spirit. These applications and the petitions made to Government in 
1874 show that the law is much better known to those concerned, than the dis- 
senting members of the Select Committee believed. If any one has tlirough 
ignorance failed to apply Iiitherto, he can do so now that attention is drawn to 
the subject. As to the complaints that the section has been worked harshly, 
they rest on a misapprehension, for, otherwise than as a procedure for voluntary 
registration, it has never been worked at all. The disputes have been under the 
Land Acquisition Act, and with regard to another section of this Act, never as 
to anything done under the authority of section 57. While willing to accept 
any modification which does not give a sanction to nuisances, I cannot help 
thinking that this part of the law might very well have been let alone. It has 
never been worked to the injury of any man, and has been useful, in its way, 
by giving an assured title to the owners of many useful works, 

The Hon’blo De. Bash Behart Ghose said I regret that I am unable 
to accept the Hon’ble Mr. Moore’s amendment. Apart from the criticisms which 
have been made by the previous speakers, it seems to me that the amendment, 
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as it stands, is open to some very serious obj ections. It sajv, amongst other things, 
that it shall be lawful for the Commissioners, when the safejy of navigation or the 
improvement, maintenance or good government of the port so requires, to 
remove, fillup, or destroy such wharf, quay, &c., and it then goes on to say that, 
if the wharf, &c., is destroyed, the owner shall be entitled to compensation. 

“ But I take it to be undoubted law, quite apart from any statutory provi* 
sion on the subject, that when any such structure, whether erected by the Govern- 
ment or by any private individual, interferes with the safety of navigation, it 
becomes a public nuisance, and it is open to any subject of the Crown to abate 
the nuisance : and I do not see any reason why the Port Commissioners should 
be the only persons — in this country — who are to be incompetent to exercise 
a privilege possessed by all other subjects of Her Majesty. It is elemen- 
tary to say that you do not give compensation for removing a public nuisance, 
and that it is in the power of any person to abate it. A public nuisance is a 
public offence, and it would bo absurd to give compensation to a public offender. 

“ Then, again, I cannot congratulate the gentleman who drafted this 
amendment on his skill in drafting. Wo have heard something said about 
the English of the Bengal Council. But the English of our opponents is not 
altogether unexceptionable. Now this amendment, clause I find speaks of 
‘ land belonging to the private owner, whether acquired by grant from the 
Government or by prescriptive right ; * that is to say, land acquired by 
prescriptive right. But, as every lawyer knows, you do not acquire land 
by prescriptive right, you may acquire it by prescription ; but to speak of 
land being acquired by proscriptive right is language not familiar to lawyers. 
This, however, is a comparatively trifling objection, 

“ But there are graver objections to the proposed amendment. Compensation 
is claimed by the Ilon’ble Mr. Moore whether the structure was lawfully or unlaw- 
fully erected. I am not now dealing with cases in which what was originally un- 
lawful might, in the course of time, ripen into something not unlawful. The 
structure must be either lawful or unlawful. If it is lawful, then the amendment 
proposed by the Ilon’bleSir Henry Harrison would entitle the injured person to 
compensation. If it was an unlawful work, I do not think anybody, however 
liberal hisvie^ may be, however strong his notions may be with regard to what 
is called the san'ctity of private property, would propose to give compensation 
for something wi>ich was unlawful. I find that the Hon’ble Mr. Moore, acting 
upon the opinion of the eminent Counsel consulted by the Chamber of Commerce, 
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dlqocts to tho Qfie of the word ‘ lawftil ’ in the Hon’ble Sir Henry Harruon’i 
amendment. If that is the only objection which the ingenuity of Counsel can 
make to the amendment, I do not think we have much to fear from hostile 
criticism. 

** Confiscation of private property is no doubt a very good cry, and it is a 
cry which it is very easy to raise; but is there any foundation, having 
r^ard to the amendment proposed by the Hon’ble Sir Henry Harrison, for 
saying thatVe are going to confiscate private rights ? We are only going, under 
this Act, to authorise the Port Commissioners to remove unlawful structures ; 
but, certainly, we are not going to confiscate anything which was lawful either 
when it was done or which, by reason of long enjoyment, has become lawful. 

I do not propose to follow the Hon’ble Mr. Nolan through the discussion 
which he has raised on the vexed question, as to the rights of the Crown or 
of the Government in this country to the foreshore of tidal or navigable rivers. 
The question is, no doubt, surrounded with a great deal of difficulty ; and as 
the amendment proposed by the Hon’ble Sir Henry Harrison renders the 
discussion wholly unnecessary, I do not see the good of engaging in what, 
under the circumstances, would be a purely academic discussion. 

We render unto Her Majesty’s Courts of justice the things which belong 
to them : and if I understood tlio Ilou’ble Mr. Moore rightly, when this matter 
was before the Select Committee, the only grievance he felt was that we, the 
members of the Bengal Legislative Council, from our imperfect appreciation of 
the law on the subject, took upon ourselves to determine the particular cases 
in which alone compensation was to bo allowed ; instead of leaving the deter- 
mination of those cases to those who are best able to deal with them. 

** Now, the Hon’ bio Sir Henry Harrison’s amendment proposes to do 
what we were told we ought to do ; whilst the amendment put forward by the 
Hon’ble Mi. Moore would virtually exclude, as the Hon’blo Sir Henry Harrison 
has already pointed out, from determination by the Courts of justice of those 
questions which we were told only two short months ago were eminently 
proper to be dealt with by Her Majesty’s Judges.” 

The Hon’ble Sie Alpeed Ceoft said “ It is with great diffidence that 
I rise, and I do so merely to ask what is the interpretation of the last line 
of the Hon’ble Mr. Moore’s amendment. It has been said by the Hon’ble Sir 
Henry Harrison, and confirmed by the Hon’ble Dr. Bash Behary Ghose, that 
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if tbe question is referred to the Courts of Law when the Port Commissioners 
and the private owner cannot come to an agreement, the Courts are bound to 
give compensation, although the structure has not been lawfully erected, 

** It appears to me that the last line of the Hon’bleMr. Moore’s amendment 
bears no such construction. It does not say ‘ or by the Civil Court in which a 
suit may bo brought to determine the amount of such compensation,’ but it 
says ^ to establish and enforce such right of compensation.’ What is there in the 
amendment to prevent the Court from declaring that there is no Wch right ? 
And if no such right can be shown, that is, if the structure has not been lawfully 
erected, the compensation awarded will be nil. 

But I would now take the opportunity of saying that each of the three 
amendments on the paper seems to mo, in the light of the discussion that has 
preceded, to bo open to objection ; and I should be very glad to know how these 
objections are met. I take first the Ilon’ble Mr. Nolan’s amendment. The 
objection to this seems to lie in the assumption which it makes that every wharf 
or jetty built below high-water-mark must have been unlawfully erected, unless 
the written consent of the Lieutenant-Governor of Bengal has been obtained. 
But I understand from what has been said by previous speakers that this is in 
some instances a doubtful matter, and if so, it cannot be right for this Council 
to declare that in no such case shall compensation be given, for that is a point 
which in such cases can only be decided by a Court of Law, 

Then the Ilon’ble Sir Henry Harrison’s amendment leaves out two points 
for which provision is made in the Hon’blcfMr. Moore’s amendment. The first 
point is, that it does not state the grounds upon which it shall be lawful for the 
Commissioners to remove any such structure, a point for which the Hon’ble 
Mr. Moore’s amendment does provide ; because it says that the structure shall 
only be removed if the ‘ safety of navigation, or the improvement, maintenance 
or good government of the port so requires.’ This point has been referred to 
by the Hon’ble Mr. Nolan, who objects to the proviso on the ground that it does 
not state who is to decide. It seems to me desirable that such a proviso should 
be adopted, qualified by some such words os * when in the opinion of the 
Lieutenant-Governor the safety of navigation, &c., so requires.’ 

The Hon’ble Mr. Nolan and other hon’ble members have oonclosively 
shown that it would not be right to omit the word ^ lawfully * before ‘ made’ in 
the line preceding proviso (a) in the Hon’ble Mr. Moore^s amendment, because 
it appears that works may be raised on private lands which still are not ^ lawful 
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because they interfere with pubUo rights. If, therefore, no compensation ought 
to bo given to private owners who erect structures which interfere with public 
rights, then wfl canngt accept on amendment which gives them a right to bring 
a suit for compensation. 

“ The Hon’ble Mr. Moore’s amendment further provides for cases in which 
wharves and piers have been erected on behalf of the public. It provides that 
in case such works are removed or destroyed, corrcsjmnding works giving 
equal facilities shall be provided by tlie Commissioners. But the Hon’ble Sir 
Henry Harrison’s amendment leaves out this proviso.” 

The Hon’ble Sin Charles Paul said “ That is provided for by the further 
section (85A) to be moved by the Hon’ble Sir Henry Harrison.” 

The Hon’ble Sm Alfred Croft said “ In that case my remark does not 
apply.” 

The Hou’ble Mr. Allen said:— “It appears to mo tlint Act V (B.C.) of 
1870 has hardly met with fair troatnieiit in this Council uj) to tlio present. 
We may assume that the Bengal Couneil which passed Act V of 1870 was not 
less competent or less capable than the Council which moots hero to-day ; and 
we may fairly presume that in passing what has been said to bo a very 
arbitrary measure, with little regard to the rights of private individuals, the 
members of that Council had just as much regard for the rights of private 
individuals as any one here pre.sent. Ntiw if the law as a whole is examined, it 
will be found that not the smallest wrong was perpetrated by the section of 
that Act now under consideration. The principle upon wliich the Act of 1870 
was based was, that the responsibility for taking care of the port of Calcutta, 
for levying tolls on trade and for raising money to construct works of utility, 
by which the facilities for shipping and unshijiping goods would bo increased, 
should not rest upon private individuals ; but that a public body under the 
control of the Government should be incorporated, in which the management 
would vest : looking not for dividends to be divided among shareholders, or pro- 
fits to be carried off by transitory merchants, but that this public body should 
borrow money and simply provide for paying interest thereon, not charging the 
shipping anything more than was necessary for that purpose. 

“ The portion of the river Hughli upon which works for the discharge of 
cargo could be constructed is limited, and therefore such a provision was very 
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reasonable : it constituted a monopoly which must prevail against all private 
rights in the port. As soon as this public body had constructed jetties and 
other necessary works, it was invested with the power of forbidding ships to go 
to any private jetty; they must come to the public jetties and pay the tolls 
levied at such jetties. At the time when that provision was framed, the Penin- 
sular and Oriental Steam Navigation Company’s jetty was the only jetty which 
had any existence, and therefore in forbidding the erection of jetties the framers 
of the Act of 1870 were touching no existing interests. They were merely 
laying down rules for the future, and warning persons who had private pro- 
perty on the banks of the river that they must use their private rights, subject 
to the rights of the Port Commissioners ; and that they must not erect private 
jetties to compete with those erected by the Port Commissioners. 

Having made this provision with regard to jetties within the port, they 
further provided that in the case of jetties constructed in any other part of 
the river above or below the limits of the port, without the sanction of the 
Lieutenant-Governor, afterwards, should the port be extended so as to include 
that part of the river, such jetties should have no advantage over jetties which 
might, be so constructed witliin the former limits of the port. They touched 
no jetty then in existence, but they warned private persons that they should 
not put up such jetties, without sanction from the Lieutenant-Governor, below 
high-water-mark. They touched nothing above high-water-mark, but 
they clearly asserted that the property in the foreshore below high-water-mark 
was in the Government. And whatever assumed or supposed right the zemin- 
dars may assert, there is the decision of the Privy Council that the property in 
the bed of the river Ilughli below high- water-mark, belongs* to the Govern- 
ment. 

“When we in the Select Committee had to consider that section, we found 
as a fact that the provision in Act V of 1870 had not been used ; but instead of 
allowing the law to remain as before, we made a suggestion that, when any 
private jetty below high-water-mark is removed, the Lieutenant-Governor 
may order the Commissioners to make compensation. For my own part, I 
consider that in doing that we gave the fairest conclusion to the whole question 
which it was possible to give. As a shareholder in several of these mills, 

I myself should infinitely prefer the mercy of the Lieutenant-Governor, to taking 
my stand on the supposed Ifigal rights that the Chamber of Commerce 
pretend to maintedu. 
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Counael’s opinion has been taken in this matter. Mr. Woodroffe^s name, no 
doubt, stands for a good deal ; but, I must say that, as far as I have experience of 
CounsePs opinion, oopsulting Counsel is very much what consulting the Delphic 
oracle used to be. The consultor invariably gets an opinion which confirms 
him in the course which he had already determined upon. At the same time 
Counsel takes good care, while confirming his client in his opinion, whatever 
the result, that his own professional reputation shall in no wise suffer. The 
manner in which this is done is ingenious. Mr. Woodroffe’s name is suflScient 
guarantee that any naked statement of law by him shall not be open to objec- 
tion. His professional reputation would bo terribly affected if ho laid down a 
proposition of law which was incorrect ; therefore, as far as the mere statement 
of the law goes, both the Advocate-General and I have no objection to what is 
laid down by Mr. Woodroffo. But the Chamber of Commerce imagine his 
opinion is entirely on their side. How is this result achieved ? It is in tho mani- 
pulation of the facts to which the law is to bo applied. There tho sympathetic 
effect comes in so that tho client’s feelings are flattered, and he feels himself a 
most ill-used individual. Let us see how Mr. Woodroffo does this. In para- 
graph 2 at tho top of page H, Mr. Woodroffe says:-— 

‘ Paragraph G of the llon’blo Mr. Moore’s minute of dissent gives instances in which 
grants of tho foreshores of such rivers have been made to private individuals, or in whioli 
individual subjects have, by prescription, acquired rights in or over such foroshoros in 
derogation of tho rights of tho public.’ 

“Well, Sir, I challenge a reference to that paragraph of tho II on’ hi e 
Mr. Moore’s dissent. There I find no such instances given, but I find a very 
modest statement by tho Ilon’blo Mr. Moore of the possibility that such a case 
may exist. The actual instance to which tho Hon’blo Mr. Mooro refers, as 
I have learned the facts from him and tho Advocate-General, is this : A 
certain Deputy Collector, when out at settlement work, found some logs of 
wood lying on the bank below high-water-mark, and thereupon made an extra 
assessment on the riparian owner in respect of the use ho was making of the 
foreshore. Does this, as far as wc know, unautliorized zeal of a Deputy 
Collector amount to a grant by the Crown or Government of the foreshore of 
the river? Under the colonnade of the Great Eastern Hotel here you may 
see a number of hob.by-horses, boxes and other articles on tho foot-path ; 
suppose the municipal assessor, when next valuing the Great Eastern Hotel, 
clapped on an extra Es. 5 or Rs. 6 on account of the benefit thus enjoyed ; 
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is that to be deemed a grant to the Hotel of so much of the foot-path ? 
Mr. Woodroffe apparently think® it is. 

“ The second instance noticed by the Hon’ble Mr. Mopre is this : A certain 
riparian owner acquired the land from a zemindar who professed also to convey 
the foreshore, and before doing so submitted the title to an eminent firm 
of solicitors, and this the Hon’ble Mr- Moore says is /?rimd facie evidence 
of title to tlio foreshore. Did he consult Mr. Woodroffe on that point? 
Would Mr. Woodroffe consider that the mere passing of the title through a 
solicitor’s offico was evidence of anything ? Probably, if Mr. Waodroffe had 
been consulted, ho would have told liim that three-fourths of the litigation 
which arises is due to the blunders of eminent firms of solicitors. The fact that 
an eminent firm of solicitors passed a title, to my mind, goes a very small 
way. A flimsy title backed by money is, for practical purposes, no bad thing ; 
and sometimes foundation enough on which to issue a prospectus and start a 
company. The eagerness to float companies lias often been a zeal which has 
outrun discretion. Even if the legal point as to the foreshore between high- 
water and low- water is conceded to mill-owners, I believe it will be found they 
have transgressed in putting up jetties much below low-water-mark. 

In the second opinion of Mr. Woodroffe, the manipulation of facts is 
carried to a greater extent. The whole of the last paragraph of the second 
opinion consists in the quiet assumption of a state of things, the exact opposite 
of which we say is the true state. But to meet this the Hon^ble Sir Henry 
Harrison has introduced an amendment, by which every jetty lawfully erected 
is secure of compensation. AVhat has Mr. Woodroffe to say to this ? The first 
paragraph of his third opinion declares that, this amendment offers little 
security to existing jetties. This shows how from the first he had a strong 
suspicion that on the law of tlio case these gentlemen have not a leg to stand 
upon. No additional security for existing jetties, when every lawful jetty is 
to have compensation ! If this is not telling them that they have no stronger 
(^ase now to go to court with than they had before, then I am incapable of 
interpreting language. 

“But the Hon’ble Mr. Moore has brought in the Government of India 
against us, as, in its proceedings of 1875, overruling and crushing up our Act of 
1870. I very much regret the speech made by Mr. Hobhouse in 1875, as I think 
with all submission, that his remarks as to the intention of the Legislature in 
1855 were made simply under a misapprehension, as to the bearing of the section 
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in that Act. I see great objections to assuming that the Council in years gone 
by was less competent or less able than the Council of 1875 ; and I have a shrowd 
suspicion that the Council of the Government of India in 1855 was as sensible 
and as careful of private rights, as the Council of 1876. The only change 
made, however, by the Act of 1875 was to introduce the saving clause about 
private rights into the earlier portion of the section defining tho limits to which 
the port might be extended by the Local Government. But the Hon’ble Mr. 
Moore alleges that this restriction has a sort of coercive authority over us 
sitting in this Legislative Council. Tho Act of the Government of India of 
1875 docs not touch tho Act of this Council. Tho section is purely a direction 
for tho Executive Government. Tho Executive Government it is that has to 
extend the limits of the port, but when so extended, our Act of 1870, would 
come into full force throughout the whole area. 

^‘The two Acts are of equal authority; tho one legislature is equally 
sovereign as the other in authority. Tho Government of India, so far from 
having any intention to touch our Act of 1870, has shown its marked approval 
of it in tho best way; for in 1879, in passing a Ports Act for Rangoon, tho 
Government of India actually re-cnacted section 57 of Act V (B.C.) of 1870: — 

‘ In case any wharf, dock, quay, stage, jetty, pier, erootion or mooring is, after the date 
on which this Act comes into force, without tho consent in writing of the Local Government, 
made, erected or fixed below high-wator-mark without tho limits for the time being of the 
port, and thereafter tho limits of the port are extended bo as to include tho place in which 
Buoh wharf, dock, quay, stage, jetty, pier, erection or mooring has been made, erected, or 
fixed, tho Commifi^ioners may remove, fill up, or destroy such wharf, dock, quay, stage, jeity, 
pier, erection or mooring, witliout making any compensation therefor. * 

“Would it bo possible to have more complete evidence of thorough 
approval of our legislation than to find tho Government of India in its legis- 
lative capacity, with all the talent available in its Legislative Council, instead 
of enacting a new section, bodily transferring our section into their Act ? 

“As to the amendment now before the Council. I’he Hon^ble Mr. Moore 
proposes that tho Port Commissioners shall be authorized to remove a wharf, 
only in the event of its interfering with the ‘ safety of navigation, or tho 
improvement, maintenance or good government of the port.^ Any man who 
can once get his wharf on the bed of the Hugldi, under the first clause of 
the Hon’ble Mr. Moore^s amendment is protected from its removal, unless it 
interferes with navigation, lawful or unlawful. That, to my mind, is a most 
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fatal objection to the Hon’ble Mr. Moore’s amendment. But there is another 
objection to the amendment, and that is, that there is not the least necessity ^for . 
its existence, inasmuch as under the provisions of the Indian Ports Act of 
1889, section 12, — 

* If any obstruction or impediment to the navigation of any port subject to this Act has 
been lawfully made, or has become lawful by reason of the long continuance of such obstmo- 
tion or impediment, or otherwise, the Conservator shall report the same for the information 
of the Local Oovorument, and sball, with the sanction of that Government, cause the same to 
bo removed or altered, making reasonable compensation to the person suffering damage by 
such removal or alteration.* 

“ The exintence of this section in the Porta Act of tlio Government of India 
of 1889 dooH away with the necessity for the Iloif ble Mr. Moore’s amendment, 
which simply prnpoaes to re-enact in a feebler manner what is already the law. 
Mr. Woodroffe in his complaisant third opinion objects to the word ‘ lawful,’ as 
being ambiguous. There is j)reoedent enough, seeing the Government of India 
in the Act of 1889 uses tliis word. No ambiguity lies in the word ‘ lawful,’ but 
the ambiguity lies in the peculiar circumstances under which most of these 
jetties have been run out. I take two objections to the first clause of the 
Hon’blo Mr. Moore’s amendment— because it does not authorise the Com- 
missioners to remove a jetty erected without any legal right, until it becomes 
an obstruction to navigation ; and secondh/j because it is a mere repetition of 
section VI of the Ports Act of 1889 : and these objections ought to be fatal to 
the amendment proposed by him. 

With reference to the amendment proposed by the Hgn’ble Sir Henry 
Harrison, I certainly think it concedes everything that the Chamber of Com- 
merce or the gentlemen in whose name it speaks have any right to expect. But, 
after all, what is the whole dispute? Tlie whole discussion on section 85 is 
without any practical bearing. It is a mere fight in the air. I suppose some 
gentlemen here have kept dogs and know that on full moon young dogs bark 
furiously at the moon. The legend is, they fear, the moon is about to fall on 
them. This seems to me the best illustration of the fantastic fears which have 
stirred up the Cliambcr of Commerce gentlemen. They are alarmed lest 
something should happen which cannot possibly happen. The only possibility of 
its happening is if the port should be extended up the river to Barrackpore. Did 
any one over hear of a port that moved up a river ? I challenge any gentle* 
man to show mo a case, and especially up such a river as the Hughly. But I 
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quite agree wiA what has fallen from the Hon’ble Mr. NoIhD) as to the import- 
aoee of not letting in words into this Act which may lead to a false interpre- 
tation of the^eneral law, and which would have effects far beyond the port of 
Calcutta. We know that throughout the mofussil on the banks of rivers the 
zemindars are asserting rights which are entirely incompatible with the free 
navigation of those rivers, and for the most part they succeed in carrying 
their point. Therefore, it is of the utmost importance not to introduce any 
words in thi^ Act, which could in any way strengthen or back up encroachments 
of this kind.” 

The Hon’ble Sir Charles Paul said:— “I wish to say a few words. 
I consider the subject not capable of any serious discussion. Whilst on the one 
hand wo are to remember that in legislating wo should not confiscate property 
belonging to others; on the other hand we should equally remember that wc 
should not enact anything which would enable the Port Commissioners to 
throw away their money, and put it into the pockets of people who are not 
entitled to receive it. 

“ The Hon’blc Mr. Moore has correctly enunciated his first proposition, 
namely, that a j)orson should bo fully recompeiisod for the loss of his private 
rights. I quite agree with him ; but if there are no private rights, public 
money should not be thrown away in paying for what does not exist. The 
question therefore reduces itself to this: Are there such private rights as have 
been stated to exist ? In 1870, this Council decided that there were no such 
private rights, amj enacted that nobody should, after 1870, make any wharves 
or jetties without the permission of the Lieutenant-Governor. To tliat provi- 
sion of law exception had been taken, and we have been told that we should 
not decide upon such rights. 

“ And yet, looking to tlie Ilon’blo Mr. Moore’s amendment, it is plain 
that we are called upon to recognise such rights as lie puts forward, and to 
give compensation for their removal. But if wo are called upon to decide as 
to 8uch rights, there are members of Council here present who are quite strong 
enough to decide upon such rights, and to decide upon them in the way in 
which Sir Arthur Hobhouse informed the memorialists that he would decide 
them if be were forced to do so. It was because this Council did not wish 
to decide upon such rights that a middle course has been taken in the proposal 
put forward by the Hon’ble Sir Henry Harrison. 
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^^Now the Hon’ble Mr. Moore wants us to recognise those rights; 
he wants that, whenever a person puts up a wharf, or a jetty, or a stage on th^ 
foreshore of the river, you should, whenever it becomes necessary in the 
interests of the public to remove such wharf, or jetty, or stage, make compensa- 
tion as if the man had a right to put up the wharf or jetty there. He wants 
us to recognise that principle. But if, in the opinion of persons competent 
to jud^, there is no such right, then why should compensation be paid ? 

Take the case which the Hon’ble Mr. Allen has put, that somebody, having 
no possible right to do so, presumed to put up an obstruction on the foreshore 
of the riven Would it be fair to give him compensation for the removal of that 
obstruction ? The Hon’bleMr. Moore would say, I do not ask for that. He says 
compensation should bo given when the obstruction is put up on land belonging 
to the private owner, whether acquired by grant from the Government, or by 
prescriptive right or otherwise. ‘ Otherwise * may include by theft or by inva- 
sion. There is nothing to prevent a person clandestinely putting up an obstruc- 
tion in a remote part of the river. Let us see whether the right is one which 
can exist or not. 

Mr. Woodroffo in his first opinion points out that the right cannot 
exist when it interferes with the navigation of the river. Therefore, if you ask 
for compensation, you must first satisfy the person who has to award the com- 
pensation that it does not interfere with the navigation of the river, because, if 
it does interfere with navigation, it is removable under the general law of the 
land and Regulation XI of 182»'>. 

“Then, take the cases which the Hon’ble Mr. Moore gives of obstruc- 
tions raised on lands granted by the Government, These grants referred 
to settlements made by Mr. Crow of lands down to low-water-mark. 
In considering those cases you would have to examine the meaning of the 
settlement. What was settled? What was given? Were they given for 
agricultural purposes, or for what purposes? If you come to tbe conclusion that 
they were given for agricultural purposes, that would give a right to cultivation 
down to low-water-mark, 

“ We all know that in the dry season lands are in some places cultivated 
down to low- water-mark, but it never was intended that the settlements so made 
should be in derogation of public rights of navigation. They could not in any 
way interfere with the rights of navigation. It never could have been 
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intended that under settlements of that sort a man, instead of growing orop^ 
upon the ^pmd, would have a right to put up a jetty down to low-water*mark. 

“ In the case of lands granted by the Government, the parties who 
ask for compensation would come in and say, this is our land and we can do 
what we like with it; and if we do put up a house or a stage, we have 
lawfully done it, and if you remove what we have put up, you shftll pay in 
compensation. If tiie case is put in that way, it is a case that might admit of 
the answer already given. And, suppose such a case could be put, it would 
be a disputed case. 

“ Then is it right for the Hon’ble Mr. Moore and those wlio are witli him to sh>' 
that, although the case may well bo disputed, whether land granted for purposes (»f 
cultivation can be used so as to interfere wdth tlie navigation of the river, yet 
such dispute should bo shut out by legislation. Take the case of the consent 
of the Local Government given in writing, which would l^e generally consi- 
dered as a strong case. Even, iu such a case, a question may arise as to tlie 
competence of the Lieutenant-Governor t«> give his consent. 

“We lioar of people in llenares running their sewers into the river 
and thus jxdluting the river. I maintain that the consent of the Local 
Government would not justify any person in committing such a nuisance. 
The Port Commissioners are entitled to say that componsjition should not be 
given for an unlawful act wliicli was removable before by llie executive 
authority, and which the law' under consideration wdl) emihle him to remove. 
Does tlio Hon’blo Ur. Moore want us to decide whether in such cases compen- 
sation should or should not be given ? I, for ontj, am quite ])repare(l to 
decide that question. It has been ruled by the IVivy Council in 6, Moore’s 
Indian Appeals, that the bed of the river ITughli up to high- water-mark is 
the property of the Crown ; and it being so decided ])y the J*rivy Council, 
we may take it, that every person who makes any obstruction in the bed of 
the river commits an offence for which he may be indicted under the law. 

“ In England the law is so strict that, if you put up a stake or post in 
the river you will be liable to bo indicted and to be severely punished ; and yet 
can it be contended here that, while on the one hand any person putting up a 
structure between high-water and low-wator-mark can be indicted for a nuisance 
and subjected to fine ; on the other hand he is supposed to possess such 
a right that he is to be entitled to compensation for the removal of the 
obstruction ? A misconception of this kind could Jiardly go farther. Therefore, 



50 


[Feb. 15, 


Calcutta Port, 

\_Sir Charles PaulJ] 

if we are called upon to decide upon the alleged right, we should have no 
iKJsitation in deciding that we should give no compensation* at all. ^^But since 
it might ho a harsh measure to make this Council usurp the place of the judges 
of the land and prevent ])eople from making claims, we propose to give them 
every opportunity to d(; so. Therefore, the section provides that, whoever 
lawfully #iake8 or erects any such structure shall be entitled to institute a civil 
suit for the award of ciompensation to him for the injury caused by the 
removal of such structure. This word ^ lawful’ is used advisedly. iVhere the 
facts constitute a tiling to be lawful, it shall be lawful ; but we say questions of 
that kind must be d(;terniined by the Courts. In the section proposed by 
tlie llon’ble Mr. Moore w(; have the word S)tlierwisc.’ 

“The word ‘lawful’ is in no sense ambiguous : the word ‘otherwise’ is 
ch^arly so. The amendment lirst proposed in behalf of the Government 
was objected to, and now, when the word ‘lawful ’ is put in in order to admit 
of every iiossihle claim, objection is tak(‘n to that word. I do not wish to 
enlarge on the subject because 1 always give* credit to persons setting up rights 
that they are actuat'd by sincere feelings; though 1 am hound to say that in 
tliis case tliis inattei* lias been looked at with one (ye kejit (jpen, and the other 
closely shut, so as nut to admit of an adverse vi(‘w. I tliink I have shown 
iiiconsistoneic'K in the views advaiu*ed. 

“ We have steadily followed the lines laid down by Sir Arthur Hobhouse 
in the Act ol w]ii('li, lie siiid, would not* in any way prejudice or 

touch the rights of j)rivat(‘ ])roj)erty. If lliere is a (;ause of action, well 
and good : (^oinjiensatioii will ht* obtuim^d ; (»tlierwis(‘ lh(‘ Courts will not give 
compensation. What istlierc' to comjdaiii of ? The Jlon’blc^ Mr. Moore says, here 
is a wharf erected by me on land granted by Governnicnt. If that wharf does 
not interfere with the navigation of tlu^rivt'r, the Courts w ill give compensation. 
But if it isereeded otherwise, tlu‘ Courts w ill not give conij)ensation. How can 
this Council recognise and confirm ju'ivate rights, tlu‘ existence of which is 
assert-ed on one side and denied on tiu' other side V The only remedy is to let the 
Courts decide wdietluT or not those rights exist. If they want a decision on this 
point, I am quite ready to abide by Mr. Woodrofle’s oi)inion. No lawyer in the 
land, much less a lawyer of the experience of Mr. Woudroffe, would come to a 
different conclusion. The law is clear ; but, as the Hon’ble Dr. Rash Behary 
Ghoso said, in this country, the question to whom the bed of a river belongs when 
the river has deserted its course and gone in another direction, is doubtful. It is 
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quit© possible it belongs to the zemindar of the adjacent lands with whom 
the settlement has been made. But that is not the question here. We have here 
a river which^mains in one channel, and in regard to which the Privy Council 
has decided that its bed is the property of the Government. We must either 
decide upon the alleged rights ourselves or leave it to the claimants to bring 
their suits ; and the section has therefore been so drawn as to give every pipsiblo 
freedom for legal remedies (if any). 

“I need ‘hardly say anything further beyond pointing out, as observed by 
the Hon’ble Mr. Nolan, that as in th(‘ case of large tracts of land the 
declaration of the Government is taken as final ; so wliere a notification 
of Government made under similar cin^nmstunces r(*garding a much less 
important matter, sliould bo admitted to be linal. That tlu* jjarties should 
have a right to represent their case to the (iovornment is right and j)ro]jer, 
and I have no doubt that soimi rule> or order to that effect will be made. 
The Govennmmt is most desirous to control the arlatrary ])o\vct of the Port 
CoinmissioiuTS, and one would have thought that, having regard to tln^ 
future constitution of that body, the use of the word ‘arbitrary’ as a])])lied to 
them, would disappear. Tiu' Bill, however, })rovides a restraint u])()n tlie power 
of the Commissioners by interposing tin' judgment of uin' who, without risking 
his position, could not act ‘ arbitrarily.’ That pt'oph' may arbitraril}’ interfere* 
is possible, but tliere are chocks to arbitrary interferemce. Govcriinient 
()fii(!ers and others an* subji'ct to soiin* sort of juriseliclion when they act 
arbitrarily, and the Courts of Justice' can Ik* trusted to interfere wlnm puldic 
bodies act in infraction of the law. • 

“I entirely dispute the proposition involved in the .section pro])osed by 
the Hon’ble Mr. Moore tee be substituted for se-ction 8o, and I support the 
amendment of the Jlon'hle Sir Ileiirv Harrison, which, I think, is conc.eived 
in a sj)irit of fairness. The airn'iidment prope)sed b)’ the Heen’ble) Mr. Moure 
would give ceunpensation, wlie-tlier the ae-t doin^ was lawful or unlawful, and 
that was a form of cejinpensatlon which, J think, the' Legislature would not bei 
disposed te) give out of the jK)ckets of the Port Ceennnissionurs.” 

The Hon’ble Mr. Moori: said in reply : — “ It i.s exceedingly difficult for mo 
to reply to all the objections which have been made to m^ amendment; eHj)ecial' 
ly when arrayed again.st me is one of tlie ablest advocates of tlie I3ai, and I 
have not Counsel at my elbow to advise me. But I find one crumb of comfort 



52 


[Teb, 15; 


Calcutta Port. 

[JIfr. Moore; The President.’] 

in hi« speech, that he is willing to trust to Mr. Woodroffe’s opinion. (SiE Charles 
Paul:-—** His first opinion.**) Well, it is In that first opinion that Mr. Woodroffe 
says, I have ample reasons for pressing for the protection of exiilfng rights. I 
am very gratified to find that the whole tenourof the debate concedes this neces- 
sity which I have pressed, and there only remains the form of section to be 
agre||d to in place of the existing one. I am perfectly willing to concede the 
main objections which have been raised to my draft. I see the force of the Hon’ble 
Sir Alfred Croft’s objection that, it is not laid down who is to judge whether a 
structure is in the way of navigation, &c., and I am willing to meet this by adding 
in line 6 the words * wlien in the opinion of the Local Government.’ I also beg 
to repudiate the idea that I suggest, or ever intended to suggest, that any works 
unlawfully made should be compensated, for of course, if the law has been broken, 
the consequences must bo abided; and in testimony of this, I am willing to add 
the word ‘lawfully’ in lino 13 between the words ‘was’ and ‘made,’ though, I 
believe, I am in tlie alteration to a certain extent giving myself away. Other 
objections made are more in matter of detail, and if, as the Hon’blo Dr. Rash 
Behary Glioso pointed out, the words * by prescriptive right ' ought to read * by 
prescription,’ I alter them to such effect. With the changes thus made I commit 
iny amendment to the votes of the Council.” 

Ilis Honour the Puesident said : — ** Before })uttlng the various amendments 
to the vote, I wish to say a few words for my own paH And, first, I must say 
I agree with the Ilon’ble Mr. Nolan that for })ractical purposes the whole fight — 
and a very interesting fight it has been — has been of a purely academical 
character, and it is a jdiantom from whichever point of view you regard it. In 
the first place, this section only takes effect in case of the limits of the 
}K)rt being extended. Whoever has road the history of the })ort, which was 
extended from Calcutta downwards — not because wo wanted an extension, 
but because we wanted Budge- Budge — and really supposes that, under existing 
conditions, the Port Commissioners will desire to have the port extended up the 
river — I can (uily say I cannot understand on what possible grounds such a 
probability could bo expected. From that point of view, 1 think the whole 
discussion has been a purely academical one ; as also from another point of view, 
which was put forward by the Hon’ble Mr. Nolan, namely, that the Port Com- 
missioners have had tliis section on the Statute Book for the last twenty years 
and have apparently never used it. 
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*<But from another point of view, the discuawon has been a very useful 
one. It has opened out, not without inconvenience perhaps, certain large 
questions, bft it has enabled us to justify the object and history of this section. 
That some justification is necessary, I tliink you will admit, when I read to you 
what has been said about this Council by a gentleman who telegraphs home 
information from Calcutta to the Times newspaper. Speaking of this section, 
he describes it as follows ‘ The inequitable and mischievous character of the 
power proposed to bo conferred on the Commissioners in all cases of extension 
of the port to remove and destroy all buildings ’—mark that, please, —not build- 
ings in the bed of the river, nor buildings between high and low- water-mark— 
but ‘ all buildings which may have been erected prior to such extension without 
formal sanction by the Local Government, and without making any compensa- 
tion.’ This is what we are deliberately accused of doing on the authority of 
the gentleman who telegraphs to the Times. Then ho goes on to say : — * This 
power of arbitrary confiscation would be a serious blow dealt at 
commercial interests, and would imperil mills and other commercial property 
exceeding in value a crore of rupees.’ Perhaps my hon’blo friend can tell me 
what mills are referred to as in jeopardy to the extent of one crore of rupees. 
‘Corporations,’ he continues, ‘are proverbially high-handed’ — (I believe in 
this case there are at least five members of the Cliambcr of Commerce on the 
Corporation referred to)— ‘ and the callous conduct of the Government in like 
cases in the past by no means justifies unlimited confidence to their commercial 
justice in the future.’ 

“Now, that is the sort of assertion that goes about all Europe in regard 
to legislation conducted by this Council. To understand the section at 
all you must study the Act of 1870, and as it has been recently altered, 
a certain knowledge of the history of the whole question is necessary, 
which probably those who have been attacking us have not taken the 
trouble to acquire. That history has been gone into pretty fully in to-day’s 
discussion, and I shall, for my part, only refer to it very briefly indeed. We 
need not go behind the Act of 1856, which was the basis of the subsequent 
legislation by the Government of India, namely, the later Act of 1875, and again 
the present Act of 1889 in regard to ports and port fees. That Act was, as has 
been pointed out here, a direction to Executive Governments in dealing with ports 
which were not brought under any special enactment. But subsequently — and 
among them Calcutta — various other ports have been brought under special 
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Enactments. The section which was introduced into the Act of 1870 was no 
doubt introduced in conformity, or in supposed conformity, with the law of 1866 
as it stood then* There was very little discussion in the Bengal CoiuEcil about it* 
I have referred to that discussion and have it here. But what little discussion 
there was, consisted in the commercial members extending and not limiting its 
scope. ^As originally proposed, it was only in cases of extension of the port 
within bne mile of the then limits, and the commercial members said: ‘No. 
If this is the law, why limit it to one mile ? Wherever the port is extended the 

law shall stand.^ This was accepted. But it does not seem to have attracted 
very much attention at the time. 

' “Subsequently, when the Act of 1856 was before the Government of India 
fur amendment, it attracted attention. There were two memorials presented, 
and the whole matter was discussed by Mr. Hobhouse. The memorials were 
based upon the claim of riparian owners to have the right of ownership in 
the foreshore, which the Act of 1870 had jeopardised, and which they wanted 
to be in some way, by some side-wind, acknowledged and admitted into the 
Act of 1876, and this Sir Arthur Hobhouse distinctly refused to admit. I need 
not read all ho said, but there are one or two points 1 wish to make clear about 
it. He said ■ 

‘ Now, I mentioned that the riparian owners took a lively interest in this Bill, and the 
reason is that they are engaged in a controversy with the Port Commissioners, or the Bengal 
(loverument, or both, respecting some rights claimed by tliem over the foreshore down to low- 
water-mark. So they have addressed us on paper, and have also had the kindness to meet us 
in conference, and have urged that the new Bill ought to contain Bomothing to place them in 
some more favourable position, by recognising the fact of their claims, and at all events the 
possible validity of thorn, which, they say, is denied by their opi)onent8. Now, there may be 
claims to private property of such a kind and on such a scale as to justify the Legislature in 
interfering to settle them. But those Calcutta controversies did not appear to us to be of 
such character. They appear to possess the characteristioS of ordinary lawsuits, and we 
could not see why we should be called upon to interfere on one side or on the other. Indeed, 
I do not suppose that the riparian owners would be pleased if we interfered on the side of the 
public, and neither the Port Commissioners nor the Bengal Government have asked us to do 
80 , Well, then, our position is that whatever right the public have against the claims of 
private property, and whatever protection private property has received against the claims of 
the public, are to bo found in the existing Act of 1855 and have been thereby ascertained 
and regulated for twenty years. It may indeed be for more than twenty years, but we have 
not looked behind the Act of 1866. At all events for tweuty years the public have had the 
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rights which the ixisting law girea them, and we oould find no reason whj those righta should 
now be lessened.’ 

‘‘ Th^lesult of that was, that Mr. Hobhouse distinctly said that he looked 
upon these questions between riparian owners and the Government of Bengal, 
or rather the Port Commissioners, as questions for litigation and not for 
legislation. He distinctly rejected the claim of the memorialists to put any- 
thing into the Act, which should imply that our section in the Act of 1870 was 
in any wa/ wrong or erroneous. As the Plon’blo Mr. Allen has pointed out, this 
is the identical section about which such very strong language has been used in 
the Times newspaper, and this identical section was deliberately repeated word 
for word and incorporated in the Act passed by the Government of India for 
the port of Rangoon — not before the discussion of 1870, but in 1879, 
after the whole question was before them. The main object of the section of 
1870 was, as I understand it, to give riparian owners a warning that, in 
future, if they chose to erect jetties, or any of those other erections, on 
ground below high-water-mark, they must get permission to erect it, otherwise 
they were doing it at their own peril, and they must not expect compensation 
for it. This has been the law of the land for the last twenty years, and since 
1875, I do not think anybody has heard any complaint. 

“ The Select Committee in altering the Bill necessarily gave the wording 
of the Act of 1870 a retrospective shape. So ‘ shall ’ they necessarily changed 
into ‘ may have been ’ so as to make it in accordance with the law of 1870 ; but 
they did not include what they might have included — an exception for anything 
built or ercctecf before 1870. If they had done so, 1 do not think there 
would have been a word altered: it would have remained exactly as it 
stood, and I do not sec how anybody could have taken exception to it. 
But it is perhaps not a very serious matter, as I understand the number 
of jetties built previous to 1870 is something exceedingly small. Now, however, 
the whole principle has been taken exception to. Well, on receiving tho 
protest of the Hon’ hie Mr. Moore, as a member of the Select Committee, I dis- 
cussed the question with the members of the Select Committee, and the outcome 
of it was, the amendment as it stood to be introduced into the Council some three 
weeks ago. Well, that amendment apparently did nottmeet altogether with the 
views of the Chamber of Commerce. The point about the amendment was, that it 
tried to state explicitly the only circumstances under which compensation 
could be claimed, but that it did not satisfy the hon’ble member opposite 
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(Mr. Moore), may be taken from the fact that his own amendment inserts the 
words ‘or otherwise’ after repeating practically what wa^ in the amendment 
of the Hon’ble Sir Henry Harrison. 

“ Very well : finding that that did not satisfy him, and after reading the memo* 
rial of the Chamber of Commerce, the matter was subjected to further recon- 
sideratioiL) and the result was this section as it now stands. This section, as it 
now stands, is based exactly upon what Sir Arthur Hobhouse said in Council in 
1875, that those questions between the Government and the riparianoowners are 
questions not for legislation, but for the Law Courts. If they appealed to the 
Law Courts, the Law Courts would settle them. We decline to say or to give 
any indication of the circumstances under which compensation shall be given, 
except that the jetty or other erection shall have been lawfully erected and 
built. Nobody, I think, could criticise that section on the ground that the word 
‘ lawfully ’ is not sufficiently clear. To say that it is ambiguous shows either 
one of two things — either that they want to include more than is lawful, or that 
they must be very hard put to find fault with our amendment. 1 must say 
for myself that I was inclined to prefer the amendment as originally drawn 
up, but now that I have seen the very weak nature of the objections taken to 
the amendment as it stands, I unhesitatingly give my opinion in favour of the 
new amendment. 

“ The only point which has not been really noticed in the discussion which 
has taken place to-day is, the objection that the Government of Bengal will 
not give the party injured an opportunity of being listened to. I observe 
that that remark was supported by my hon’ble friend on my left 
(Mr. Peacock), for many years Secretary to the Government of Bengal, and 
who ought to know perfectly well what does really happen. I do not think it 
is necessary to introduce any remedy for this in the Bill, but I am perfectly 
prepared to remedy it by a rule setting forth that in any case in which an 
application is made to the Government of Bengal for direction to demolish 
these jetties, no order shall be passed upon it until an opportunity has been 
given to the persons concerned of being heard. And, so far as I am myself 
concerned, 1 pledge this Government to carry that out. 

“We have received,, besides the memorial from the Chamber of Commerce, 
a memorial from the British Indian Association. That memorial covers a very 
large area of ground ; it goes into the question of the rights of riparian owners all 
over Bengal. Now, I say emphatically that the questions raised by the British 
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Indian Association do not arise in connection with this question. The question 
is a very difficult one, and may be a very important one ; but this Bill, at 
all events, is not the occasion on which to discuss it. It does not arise necessarily 
out of anything in this Bill, and ‘ sufficient to the day is the evil thereof.’ 
When the time comes for raising the discussion, I have no doubt the British Indian 
Association will put their views before us in full form and with full force. But as 
I said before, after giving their memorial all consideration, I find that recdly it at 
no point touches the question that now comes before us. 

‘^The only question remaining is, that as between the amendment proposed 
by the Hon’ble Mr. Moore and the amendment proposed by the member in 
charge of the Bill. I am bound to say that the alterations which the Ilon’ble 
Mr. Moore has now made in his amendment, have taken away a very consider- 
able amount of objection to it. But, on the whole, 1 think that the lion’ bio 
Sir Henry Harrison’s amendment is, if not in appearance, in reality more liberal, 
because it does not pretend to define the circunistances under which compensa- 
tion may be claimed as the Ilon’blc Mr. Moore’s does; and I think the Hon’ble 
Sir Henry Harrison’s amendment the more convenient one and a bettor drafted 
one, and I myself prefer it.” 

The Hon’ble Mr. -Moore moved that the following revised section be 
substituted for section 85 of the Bill : — 

“ 85. In case any wharf, quay, stage, jetty, pier, erection or mooring may have been 
or hereafter shall be, made, erected, or fixed within or wdthout high-water- mark without the 
limits of the port, and thereafter the limits for the time being of the port shall bo extended 
80 as to include the place on which such wharf, quay, stage, jetty, pier, erection or mooring 
shall have been made, erected, or fixed, it shall be lawful for the Commissioners, when in the 
opinion of the Local Government the safety of navigation, or the improvement, mainteuauoe 
or good government of the port so requires, to remove, fill up, or destroy such wharf, quay, 
stage, jetty, pier, erection or mooring : 

Provided that when any inich work has, under this section, been so dealt with, the Commis- 
sioners shall, when such work was made < n behalf of the public for the convenience of public 
traffic, make or provide for the use of the public such sufficient wharves, quays, stages, jottiei, 
piers, erections or moorings as the Local Government may direct, and shall, when such work 
was lawfully made by any private person for the convenience of private traffic— 

(a) on land belonging to the Government, with the previous consent of the Local 
Government in writing, or of which the making, erecting, or fixing liai been 
subsequently sanctioned by the Local Government in writing ; or 



58 


Calcutta Port. 


[Feb. 15i 


[Mr, Moore ; Sir Henry Harrison ; Mr, Nolan.'] 

(A) on land belonging to the private owner, whether aoqoired hj grant franoi the 
Government, or hy prescription, or otherwise, 

make oompensation therefor to the owners thereof to such an amount as way be deter- 
mined by agreement by and between the CommissionerB and such owners, or by the Civil 
Court in which a suit may bo brought to establish and enforce such right of compensation/’ 

The amendment being put, the Council divided : — 


Ayes. 

The Hon’ bio Raja Rameshwar 
Sing Bahadur. 

The Hon’ble H. Pratt. 

The Hon’ble C. H. Moore. 

The Hon’ble F. B. Peacock. 


So the Motion was lost. 


Noes. 

M 

The rion’blo Dr. Rash Beharjr 
Ghose. 

The Hon’ble Shahzada Mahommed 
Furrokh Shah. 

The Hon’ble Sir Alfred Croft. 

The Hon’ble Sir Henry Harrison. 
The Hon’ble T. T. Allen. 

The Hon’ble P. Nolan. 

The Ilon’ble Sir Charles Paul. 

His Honour the President. 


The Hon’ble Sir Henry Harrison's amendment that, for section 85 of the 
Bill, the section as proposed by him be substituled, was put to the vote and 
agreed to. 

r> 

The Hon’ble Mu. Nolan, by leave of the Council, withdrew the following 
motion of which he had given notice : — 

‘ That the existing law on the subject, as contained in section 57 of Act V of 1870 be 
left unaltered. Section 85 of the Bill will then run as follows : — 

* In case any wharf, dock, quay, jetty, pier, erection or mooring shall, after the seven- 
teenth day of October, 1870, without the consent in writing of the laeutenant-Governor of 
Bengal, have been fixed, excavated, erected, or built below high-water-mark without the 
limits for the time being of the port, and thereafter the limits of the port shall be extended 
so as to inolude the place in which such wharf, dock, quay, jetty, pier, erection or mooring 
shall have been fixed, excavated, erected or built, it shall be lawful for the Commissioners 
to remove, fill up, or destroy such wharf, dock, quay, jetty, pier, erection or mooring without 
making any compensation therefor.’ 
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The Hon^blo Sir Henry Harrison moved that, between sections 85 and 80 
of the Bill, the following section be inserted : — 

' 85 A. Whenever any wharves, quays, stages, jetties, piers, erections or moorings have, 
under the last preceding section, been removed, filled up, or destroyed, the Commissioners shall 
make or provide for the use of the public such sufficient and convenient wharves, (juays, stages, 
jetties, piers, erections or moorings in the place of those that may bo removed, filled up, or 
destroyed, as the Local Government may direct ' 

The Motion was put and agreed to. 

The further consideration of tiie Bill was postponed till the next sitting of 
the Council. 

The Council adjourned to Saturday, the 2;Jud February, 181K). 

Calcutta; > C. II. REILY, 

I Asmstant Secretary to the Govt, of Bengal, 

The 20M February, 1890. J Legidative Department, 


Reg. lYo. 8S6a— 300^3-3-»a 




Abstract of the Proceedings of the Council of the LieutenanU Governor of Bengal, 
assembled for tL purpose of making Laws and Regulations under the provisions 
of the Act of Parliament 24 and 25 Vic., Cap, 67. 


Ths Council met at the Council Chamber on Saturday, the 22nd February, 
1890. 

. r £ s r n t : 

The IIoN’iiLE Sir Steuaut Colvin Baylev, k.c.s.l, c.i.e , Lieutenant- 
Governor of presiding . 

The Hon'rle Sir Charles Paul, k.c.i.e.. Advocate^ General. 

The IIon’ble F. B. Peacock. 

The IIoNhiLE P. Nolan. 

The Hon’lle T. T. Ai.len. 

The IIon’lle Sir Henry Harrison, kt. 

The Hon’ble Sir Alfreo Croft, k.c.i.e. 

The Hon’ble Dr. MAfiENi)R\ I..AL Sircar, c.i.e. 

The Hon’ble C. H. Moore. 

The Hon’lle H. Pratt. 

The IloN’iiLn, Siiahzada Mafiommed Furrokii Siiaii. 

The Hon’ble Dr. Rash Behary Giiose. 

CALCUI^PA PORT BILI.. 

Tlie Iloirble Sir Henry Harrison moved tliat the clauses of tlie Bill to 
consolidate and amend the law relatinji: to the Port of Calcutta, and to the 
appointinont of Commissioners for tlie said Port, be further considered fur 
settlement in the form recommended by the Select Committee. 

He said “ In moving tliat the Bill be taken into further consideration, 

I would like to say one word regarding the notice which 1 have given for the 
suspension of the Rules. I am in hopes we may find that there is no matter 
of serious controversy between us to-day, and tlierefore there is no reasmi why 
the Bill should not be passed at this meeting of the Council. At the same 
time I will not press that motion, if we find that there is any considerable differ- 
ence of opinion. 1 may say that there is nothing further from niy mind than 
to ask the Council to rush the Bill through, or to force its hands in any way. 
But supposing we find the remaining sections are settled by general agreement, 
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it seems a great pity that the Legislative Council should be called together 
for a formal matter. It will depend a great deal upon ^e course the pro- 
ceedings may take.” 

The Motion was put and agreed to. 

The Hon’blc Si a Henry Harrison also moved that the following proviso 
be added to section 96 of the Bill : — 

‘ Provided that any order made and published under this section which shill have the 
effect of rendering it unlawful to land or ship any goods out of, or into, any vessel at 
any wharf, quay, stage, jetty or pier made by any private person for the convenience 
of private traffic shall entitle the owner thereof to sue for compensation, and to recover the 
samo compensation, if any, tliat ho would have been entitled to sue for and recover, had the 
wharf, quay, stage, jetty or pier been removed, tilled uj), or destroyed under the provisions of 
auction eighty-five.’ 

Ho said: — The amendment 1 move should bo considered from two differ- 
ent points of view. On the most important, viz. the point of principle, I have 
found myself entirely in accord with the hon’blo member who represents the 
views of the Chamber of Commerce, and that is, tljat if any jetty, wharf or 
otlior structure is closed under section 96, there is no reason why the owner 
should be put in a worse position than when it is dealt with or destroyed 
under section 85. It may be, because, there is a certain affinity between 
shallowness and clearness ; but, certainly, whatever the cause may be, it seems 
to ino manifestly clear that section 96 is not intended as a section for evading 
the principle wo have conceded in section 85. If the existence lof any private 
wharf, jetty or other structure is disadvantageous to the good administration of 
the port, or interferes with the navigation of the river, it becomes the duty of 
the Port Commissioners to obtain the leave of the Government to close it or to 
remove it; or it may enter into terms with the owmor of the wharf or jetty, for 
the proj)or use of it under section 95. 

“ The primary object of section 96 is, that when the Commissioners have 
been at the expense of putting up wharves for the convenience of the public, the 
well-being of the trade of the port may depend upon the Commissioners being 
able to put such wharves to their full use ; for if that cannot be done, then the 
loss would be incurred simply at the expense of the trade of the port. 
Therefore, it is necessary that the Commissioners should have power to insist 
upon the trade coming to the wharves which they have provided. 
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Incidentally, that gives them ample power of acting against private 
jetties or wharves which they may have allowed to stand under section 85 ; 
because they may say that, all the trade within a certain distance, must come 
to their jetties and wharves, and therefore the use of any other jetties or 
wharves which may have been in use up to that time must bo stopped. At the 
same time it seems perfectly clear that, it will not in the least degree be just 
that the Commissioners should bo put in a better position than if they had dealt 
with the jetties and wharves under section 85. Therefore, the intention is, 
that the owners of these private* structures should be placed in j)rociaoly tlie 
same position as regards the right to compensation, as they would have been if 
the Port Commissioners had thouglit fit to proceed directly under section 85. 

It may bo said that you ought not to give the same compensation for 
jetties which are allowed to stand, as for those which are removed. This is a 
small point, and the objection appears to mo insignificant. If you do not 
deprive them of the jetty itself, but only close it, possibly it may be of some 
material use ; but, even iri that case, I think it far better to safeguard tlui 
interest by saying, that they sliall have the same right to compensation which 
they would have had if the jetty had been removed altogether, than to make 
any wire-drawn distinction as to what deduction should bo made from the coni- 
pensation. So much as to tlie principle, and I liO])e the Council will be entirely 
in accord as regards tlie principle. 

Then comes the other difficulty, as regards its wording. A difficulty 
arises as regards t^ie omission or inclusion of the word ‘ docks ’ which cannot 
be avoided, because section 85 makes no allusion to private docks. Section 85 
only refers to the removal of structures below high-water-mark, whereas section 
96 refers to docks. It says: — 

‘ When any dock, wharf, quay, stage, jetty or pier for receiving, landing or shipment 
of goods fiom vessels (not being sea-gomg vessels) shall have been made and completed 
with all proper appliances in that behalf, it shall bo lawful for the Commiseioners in meeting, 
with the sanction of the Local Government, by an order published in three consecutive 
numbers' of the Calmtia Gazette, to declare that such dock, wharf, quay, stage, jetty or 
pier is ready for receiving, landing or shipment of goods from vessels (not being sea-going 
vessels) ; and in the same way to order that within certain prescribed limits, to bo therein 
specified in that behalf, it shall not be lawful, without the express sanction of the Commis- 
sioners, to land or ship any goods out of, or into, any vessel (not being a sea-going vessel) of 
any olass specified in such order, except at such dock, wharf, quay, itage, jetty or pier.’ 
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a matter of fact there are no docks in existence for landing and 
whipping goods from inland vessels, and if they exist, they must be on private 
land. Therefore, there is this difficulty. If we put in the word ‘dock,’ 
then we have the difficulty in regard to section 85 ; and if we omit the 
word ‘ dock,’ then we do not meet the case of a dock being found within the 
limits of the port. Jiut as matters staiifl, it is not a matter of consequence, 
because there are no such docks in existence ; and it is extremely improbable 
that any private person will be at the expense of constructing a dock, for the 
loading and unloading of goods from inland vessels : as for that purpose, 
jetties or wharves are so manifestly more convenient. 

“If the Ilon’bhi Mr. Moore thinks that the seetir)n would be improved 
by the insertion of the word ‘ docks,’ then the Council would be in a difficulty, 
])(!caus(‘ we should be referring to a section which did not authorise it. But 
the better course seems to me to be to leave out the word ‘ docks,’ seeing 
that there are no docks of this kind to be closed. You will see that the 
Hon’hle Mr. Moore has withdrawn liis amendment in which the word ‘ docks ’ 
was insert(Kl, but I think he will raise no objection to the word being omitted 
in this section ; and, therefore, I move that the following proviso be added to 
section 00 of the Bill : — ” 

‘ rrovi(i(Ml that any ordc'r mnd(‘ and published under this section which shall have the 
<'h'eot of rendering it unlawful to laud or ship any goods out of, or into, any wharf, quay^ 
stage, jetty or pier made by any private person for the conveniouce of private traffic shall 
entitle the owner thoroof to sue for compensation, and to recover the same compensation, if 
any, that ho would have been entitled to sue for and recover, Lad the wharf, quay, stage, 
jetty or pier lunm removed, filled up, or destroyed under the provisions of section eighty-five.’ 

The Ilon’blo Mr. Moore said: — “I would explain that I withdrew my 
jnnondment to section 90, on the understanding there was some technical objec- 
tion to it; and because to the best of my belief, the one submitted by the Hon’ble 
Sir Henry Harrison meets the principles 1 have been contending fur, of proper 
compensation being made for acquiry of private property, which has already 
l>een admitted and legislated for by this Council in section 85 now passed, and 
has just been clearly expressed again by the Ilon’ble Sir Henryk Harrison. This 
reform, however, would have been entirely nullified if section 90 were left as it 
now stands in the Bill ; for it gives absolute powers of closure of private wharves, 
wliich is of course exactly equivalent in effect to seizure and removal under 
section 85, without any provision for compensation to the parties injured, and a 
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very serious injury might be done, if, for instance, for power to ship and land 
goods at their doors, there were substituted a mile or so of cartage to ship and 
land goods at a Coumissioners’ jetty distant from them which, under this 
section, the Commissioners have power to enforce upon any private person, 
should it suit their purposes to do so. 

“I have no objection to the omission of the word ‘dock,’ because the 
section deals with landing and shipping ; and in the interpretation chapter of 
the Bill, the word ‘ wharf’ is described as referring to any place used for 
landing andT shipping goods. I trust there is no necessity to urge on the 
Council to carry this amendment ; and that the argument against it may not 
be brought forward that, because it was not done in 1870, when the subject 
was thoroughly threshed out, it should not be done now. The prmci])le8 
involved in the alterations in these sections were not threshed out in 1870. No 
one interested noticed or foresaw the effects of the sections as passed, nor the 
gross abuses of power to wdiicb it might lead, until actual experience forced it 
upon public notice. 

That experience found in the manipulation of this very section 90, as 
set forth in the memorial of the Chamber of Commerce, I can assure this 
Council, contains no exaggeration at all, and is in itself ample justification for 
the addition to it of the proviso moved by the Hon’ble Sir Henry Harrison. 
It conveys, 1 hclievo, nothing more' than tbe acceptance of the ])rinciplo now 
contained in section 85, and admitted at our last meeting in the plainest terms 
by the Hon’hle, Messrs. Peacock and Nolan, as an undisputably fair axiom, 
viz., that private property must not be subjected to summary confiscation, but 
only made liablb when circumstances of public need necessitate it to bo 
acquired on payment of jjroper compensation. 

“I would add one point. I am not sure whether, as the section now 
reads, it is necessary to get the sanction of the Local Government before 
notifying the closure of a private wharf. I only read it to apply to notifying 
that the Commissioners’ wharf is ready. If, therefore, such is the reading, 

I would wish tq move that the necessary words bo added to make it obligatory 
on the Commissioners to olitain the Local Government’s sanction to the Act 
before closing a private w'harf.” 

The Hon’ble Mr. Nolaji said : — “ I rise somewhat early in this discussion, 
because, while quite accepting the principle of this amendment, I see objections 
to the manner in which it is worded, and think that, before it can be accepted, 
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it should be recast. In the first place, it confines the payment of compensation 
to cases in which orders are issued under section 96 closing wharves to country 
boats; although it seems that, on the principle enunciated by the last speaker and 
accepted by the mover, compensation should also be given where wharves are 
closed to sea-going vessels by an order under section 96. And in the second 
place, I consider that the compensation, when allowed, is calculated on a wrong 
principle, and is excessive in amount. The amendment would entitle the 
owner of a wharf or pier to be compensated for a simple prohibition to land 
one class of goods to the full amount which he could claim, if his wharf had 
been entirely destroyed. This is a novel rule, and I fail to see anything in its 
favour. Take, for example, a wharf constructed to land coal from sea-going 
vessels: if, by an order under section 90, the Port Commissioners prohibit the 
owner from using it for country boats, they probably do him no harm whatever ; 
and it would bo absurd to make them pay, as if they had altogether annihilated 
the value of his property. It should be remembered that the definitions of the 
Bill are very wide — almost anything near the river may be treated as a dock or 
pier, or wharf, and its full value demanded on the issue of an order of the kind 
contemplated. 1 do not understand how the Ilon’ble Sir Henry Harrison stated 
that, there is no private dock in Calcutta ; a ‘ dock’ being defined to include ‘ all 
wharves, warehouses and tramways.’ [Sir Henry Harrison : — ^‘Appertaining 
to a dock.” ) '^riiat is so ; but a ‘wharf’ is defined as including any foreshore 
used for loading ; a pier to include any floating barge or ])ontoon for whatever 
purpose used. Now, if we prohibit landing certain goods on a foreshore, should 
we, as now proposed, pay the full value of the foreshore ? It remains useful for 
other purposes. And if wo pass a similar order in regard to a pontoon, must we 
give tlie price of the pontoon as if it had been consumed by fire ? The 
moi)sui*e of compensation should be the loss caused by the order passed, not 
the loss which would accrue had action been taken of a nature entirely 
different. The matter will become very serious if the port extends or changes. 
This is not like the section wo discussed last Saturday, a provision never 
enforced, but the key to the whole work of the Port Coirimissioners. 

“ I am inclined, also, to think that the principle on which compensation is to 
be assessed should bo considered further, with a view to excluding the large claims 
which will be made on account of loss by port dues. These dues will be useless, 
if the Commissioners have to indemnify beforehand those who will have to pay 
them. The amendment has not been long in the hands of members, and 
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1 have but recently considered it in detail ; being tinder the impression that it 
was accepted by all parties and would be found unexceptionable. I am not, 
therefore, prepared with a draft embodying the view put forward, but hope 
that the member in charge of the Bill may be able to meet these objections by 
modifying his motion/^ 

The Hon’ble Mr. Allen said : — “ When I first saw the amendment stand- 
ing in the name of the hon’ble member in charge of the Bill, I had resolved to 
offer the strofigest opposition I could find to urge against it ; but that determina- 
tion was afterwards somewhat modified by the consideration that, under the 
present condition of things, it has little or no practical bearing. But tho 
amendment offends grievously against principle, the common principle of 
honesty. 

The Hon’ble Sii* Henry Harrison and tho Ilon^ble Mr. Moore have botli 
treated this amendment of section 90 as if it was simply an appendage to the 
amendment of section 85, whicli the Council accepted on the last occasion. This 
I regard as an entire mistake. The provisions of section 96 are totally and 
altogether separate from any of the provisions contained in section 85, nor 
do they relate to the same state of things. Section 96 operates on the port as 
it now exists. Section 85 comes into operation only in the event of the port 
being extended. 

On tho last occasion you. Sir, were pleased to remark that the whole 
discussion stirred up by the Chamber of Commerce was for nothing better than 
a phantom. The amendment wliich is now before the Council is a provision to 
guard against danger from the accident of a phantom. Were this matter on 
the footing on which both the Hon’blo Mr. Moore and the Hon^ble Sir 
Henry Harrison have treated it, I should no more think of offering a word of 
opposition, than 1 would if the Hon’ble Sir Henry Harrison had chosen to stand 
godfather to a provision to secure damages for infringement of patent to those 
joint-stock companies of Laputa, who hold exclusive right of extracting sunbeams 
from cucumbers. Under present conditions, no practical effect can follow either 
from the section itself or the amendment. 

‘‘ But, as a matter of fact, there may arise circumstances when they would 
assume importance. A serious principle is involved in the amendment before the 
Council ; and, under certain conditions, the question may become one of practical 
importance. Our section 96 of the Bill is no new section. Tho Justices for 
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the Port of Calcutta were appointed in 1866, when, for the first time, an attempt 
was made to afford facilities in the landing and shipping of goods ; and they 
wore vested with certain powers. Among those powers wiare these, that when 
they had provided sufficient facilities for discharging and loading, they should 
have the right to insist upon ships using those facilities and paying tolls for 
them. Those powers had been given by the Act of 1866, and were continued 
in the Act of 1870, which distinctly gave a monopoly of the right to levy tolls ; 
and the latter part of this section, by which they were authorised to forbid the 
use of other places than those they had provided, was simply the means by 
which that monopoly was declared. 

‘‘ Furthermore, a section was put into the Act (section 33 of Act V of 
1870) by which they were strictly prohibited from alienating any powers which, 
under the Act, they had acquired. The case, under this section, is exactly 
similar to that of a public ferry. As soon as a public ferry is established and 
lot to a farmer, that farmer is entitled to a monopoly to cross over passengers 
within a distance of two miles below and two miles above his ferry. Within 
that distance of four miles, no person can run a ferry in opposition to him. 
This is the principle which the section of Act V of 1870, as it stands, rigidly 
insisted upon. 

Now, Sir, having created this monopoly in favour of the Port Commis- 
sioners, they were by Act IV of 1880 authorised to go into the market and 
borrow money on the security of their monopoly, and by the same Act their 
tolls wore pledged to the public as security. The amendment which is now 
before the Council, distinctly cuts at the root of that monopoly. It recognises 
the right of private competition with the Port Commissioners; and having 
destroyed the monopoly, it says that, before the Commissioners can re-establish 
that monopoly, they must buy up all the rights along the bank of the river. 
I consider, therefore, Sir, that in passing this amendment, wo shall be guilty of 
a serious broacli of faith with those persons who have advanced their money. 

“ It may be quite possible that the assets in the hands of the Port Commis- 
sioners are sufficient to meet all liabilities. But be that as it may, I consider 
the Council should not, after having passed an Act pledging certain rights and 
certain revenues as security, come forward now, and without the consent of the 
debenture-holders, without oven consulting them as far as 1 know — probably 
if they had been consulted they would have consulted Mr. Woodroffe, and we 
should have had a separate opinion as to how these persons’ (the creditors) 
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interests will be affected, then perhaps the Council would have been in a posi* 
lion to select a safe path on which to travel by taking the resultant of the con- 
flicting responses. But without the consent of the debenture-holders and 
without any regard for their interests, and without consulting them, to cut down 
the monopoly by these words will, it appears to me if the proposal be carried, 
reflect no credit on this Council. 

“As a matter of fact, however, I believe that no result will follow 
under the present condition of things, even were the legal monopoly cut 
away ; and for this reason, that between Kidderpore and Cossipore, the present 
practical limits of the port, the whole of the foreshore on this side of the 
river is already the property of the Port Commissioners. Though legally 
the monopoly would be destroyed, practically the monopoly would be 
continued ; and for this reason, I do not think it worth while to offer much 
opposition to the proposal. But 1 must insist on the point of principle. 
I must point out that, if such circumstances arise as that this foreshore between 
Kidderpore and Cossipore should not be available for the landing and shipping 
of goods, and it should become necessary that the shipping be sent further down 
whore the whole foreshore belongs to private individuals, the consequences, if 
this amendment stands in the law, would be something beyond all calculation 
in the way of expense. As long as the monopoly of tolls exists in the Commis- 
sioners, whether this |)art or some other part of the river bank is used for 
shipping, it is perfectly immaterial to the debenture-holders. As long as the ship- 
ping comes to the river, and the tolls are levied, their security will bo untouched. 
But if the mono|Doly be taken away, and anything happened to compel the Port 
Commissioners to remove their operations where the wharfage rights of every 
foot of the land would have to be bought, it appears to me that the security of 
the debenture-holders would be uncommonly weak. 

“ We know that at present the general opinion about the docks at Kidder- 
pore is, that they are very likely to prove a white elephant, to provide provender 
for which may use up a large part of the surplus resulting from the other 
sources of revenue which the Port Commissioners enjoy. This may be true 
or it may not be true, still its possibility ought to be a reason why caution 
should be exercised in touching in any way the security upon which money 
has been advanced. 

“In the definition of ‘ wharf’ which is given in this Act, it will be found 
that the word * wharf’ includes ‘any bank of the river which may be 
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improved to facilitate the loading or unloading of goods.’ Suppose now 
that the river between Kidderpore and Cossipore became useless, six coolies 
working for six days on the banks at Garden Reach woirid create a wharf, 
and every owner who has a frontage to the river can thus, by sloping off 
a part of the bank, create a wharf, by which he would be entitled to compensa- 
tion at any time, should that neighbourhood be afterwards utilised by the Port 
Commissioners for discharging cargo. The amount of compensation for which 
the Commissioners would thus be rendered liable would be vastly greater under 
those circumstances, than possibly cither the Ilon’ble Sir Henry Hhrrison or 
the Hon’blo Mr. Moore has any idea of. I take it that, when a jetty-builder 
comes in under section 85, the measure of compensation he would receive from a 
Civil Court would bo at least twenty years’ purchase of the toll on every bale of 
goods that passes over the wharf destroyed, and twenty years’ purchase of the 
cartage to which he would be rendered liable by the removal of his jetty. 
If, therefore, circumstances should give any practical effect to this amendment, 
the expense would bo such as to swamp the Port Commissioners completely. 

‘‘ I think, tlicrefore, that on the question of principle, which is what I am 
mainly interested in, the Council will bo wise to allow the law to stand as it has 
existed for the last twenty-four years ; and as it has again been enacted by the 
Government of India in the Act passed ten years ago for the port of Rangoon, 
and which principle is also asserted in the Act passed by this Council three years 
ago for the port of Chittagong. By letting this amendment come into our Act, 
wo shall break completely adrift from all the Port Acts passed for this side of 
India from the commencement. 

t 

^^f the debenture-holders had been consulted, it is highly probable they 
would have taken the opinion of Mr. Woodroffe ; and there can bo little doubt 
what the opinion of Mr. Woodroffe would have amounted to, had he been con- 
sulted. It is safe to say that Mr. Woodroffe would have concluded thus: ‘ If 
the Bengal Council accept the amendment of section 90 proposed by the Hon’ble 
Sir Henry Harrison, the Government of India should be memorialised to with- 
hold its assent to the Act.’ ” 

The Hon’blo Sir Charles Paul said : — ‘‘ When the poor inhabitants of 
the Suburbs of Calcutta sot up a cry that they would be ruined by the exces- 
sive taxation to which they would be subjected by reason of the extension 
of the municipal limits, I think the mover of the new Municipal Act told 
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them that it could not be helped^ because the extension of the municipal 
limits was necessary for the improvement of the health of Calcutta, and that 
private circumstances and private losses must give way to the public good. 
I think that precisely the same argument will apply here, that it is necessary 
for the improvement of the port of Calcutta, that the Port Commissioners 
should be armed with powers for re-imburaing themselves for tlie duties incident 
to their office. 

“ The Port Commissioners have, for a groat many years, kept the river 
in a proper tftate and incurred considerable expense ; the gentlemen who have 
private wharves have had the benefit of all that expense without paying 
anything towards it, and from the point of view I look at it, they have been 
sufficiently remunerated for any private wharves they have constructed, namely, 
they have had the use without paying for the improvement of the river which 
enabled them to use those wharves. 

Now, on princl])le, what is the grievance of Which they complain ? As to 
the analogy which has been put forward by the Ilon’ble Sir Henry Harrison 
with an air of fairness, I wish to say a word. I shall presently show that there 
is no analogy between the two cases. They cover entirely different grounds, and 
come under entirely different heads. They complain that, they have hitherto 
been in the habit of lauding and sliipping their gfjods in a convenient way at 
wharves erected by themselves; tliat, by extending tlio limits of the port so as 
to include those wharves witliin such limits, they will bo disabled from using 
the conveniences which they had boon using before, and they will bo com- 
pelled to pay tolls for the landing and shipping of their goods. That is the 
main inconvenieilce that is thought of liere, and I hardly think that the 
compensation which they claim is simply the value of the structure or thing 
which they have put up. If that is all, the loss which they will suffer 
will bo very little indeed, because they have had the use of those struc- 
tures for a number of years. But they wish to get some means of recouping 
themselves with regard to the tolls whicli they will have to pay ; or, in other 
words, they wish to get a monopoly of their own against other persons, their 
competitors in trade. 

The object of the amendment is to put them into a more favourable 
position; but if that object is once perceived, it is enough for the Council 
to say that such a position cannot bo tolerated. K the object is simply to 
have the value of their structures, wharves, jetties and so forth, then by all 
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means let it be put in exact words, namely, that where a person is deprived 
of the use of a wharf by reason of the operation of section 96, the Port Com- 
missioners shall pay him the present value of the wharf, plus the appliances 
used with such wharf. Let the amendment be so devised, but the present 
va^e way of putting it, is objectionable. I will now refer to an Act of Parlio* 
ment by which privileges have been taken away without the grant of compen- 
sation. The Statute, 16 and 17 Vic., Cap. 93, was passed for the levy of 
tolls in certain harbours in Scotland. 

Under the provisions of this Act, the Burghers were entitled to apply it. 
If they did not wish to apply it, they need not. But if they applied it, the 
effect produced by section 15 was the abolition of all exclusive privileges and 
the levy of tolls equally on all persons. Here is an Act which, when applied, 
took away all privileges which had previously existed without providing 
compensation. Now the object of the Hon’ble Sir Henry Harrison’s amend- 
ment is, to give compensation for this privilege of landing and shipping goods 
from private wharves. 

I say that, the object of section 96 is to take away a privilege which these 
persons have hitlierto enjoyed ; and the idea of putting every person on precisely 
the same footing is not inequitable, if it be conceded that the object is the 
improvement of the navigation of the river. And that being so, no compensa- 
tion should be given. Although section 96 provides for no compensation, yet 
this amendment says that, compensation may be given for the immediate 
results of that provision. What is the moaning ? The proposed proviso says, 

‘ to recover the same compensation that he would have been entitled to sue 
for and recover, had the wharf, &c., boon removed, filled ^p, or destroyed 
under the provisions of section 85.’ Under this section, a claim may be made 
for the value of the structure and all the profits derived therefrom ; in other 
words, the capitalised amount which will represent the value of the tolls and 
appliances for twenty years. No doubt, the amendment has been made as 
guarded as it possibly can be. Still there is a difficulty about it, and I say 
that, if the amendment is persevered with, it must be drafted on other lines. 
The exact thing for which you are to pay compensation must be stated. 

‘^Now, it is stated by the Hon’ble Sir Henry Harrison that, if you pay 
compensation for the removal of a jetty, why should you not also pay compeiio 
sation for prohibiting the use of a jetty ? I shall give a very short answer to that. 
T say that they are two very different things. The removal of a wharf 
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praTontB the pewon who had that wharf from using it. But a prohibition to use 
a particular wharf does not necessarily have the same efPect as its removal. 
If the Commissioners do not remove or destroy a particular wharf or jetty, 
and allow such wharf or jetty to remain, they are entitled under the provisions 
to permit the use thereof. There appears to be no impediment to their entering 
into a contract for the landing and shipping goods as before upon the pay- 
ment of tolh, less the value of labour and appliances. 

** The argument by analogy is a powerful argument, if you can show the 
analogy. The difficulty is to show the analogy. 

“ There is another objection. This Bill is divided into various parts. Now 
section 85 comes under Part VII, * Of the erection of wharves, quays, stages, 
jettys, piers or moorings ; and section 85 allows of the removal or destruction 
of private wharves, &o. Then we come to Part VIII of the Bill, regarding the 
landing and shipment of goods. These two parts of the Bill tioat of two 
distinct matters. One has nothing to do with the other. 

“ One further remark remains, and that is, the exceptional character of the 
legislation proposed. The Hon’ble Mr. Nolan has pointed out— and I think it 
is the very best possible answer to give — that if section 90 is to be amended in 
this way, section 94 should also be amended. The general commercial 
interests under section 94 are not represented; but though they are not 
represented, as no claim is advanced, you are bound to give those who will 
be affected under section 94 compensation in the same way as is proposed 
under section 96.* We have a small conclave of jetty-owners coming forward 
who have been described as the possessors of property of enormous value on 
the banks of the river, and we have been called upon to pass this exceptional 
legislation to meet a clamour which has been raised. That is a matter to 
which I do not think we should yield.” 

The Hon’ble Dr. Rash Behary Ghose said I accept, without the slightest 
reservation, the principle which underlies the amendment of the hon bio mem- 
ber in charge of the Bill ; the right to claim compensation being, as I under- 
stand, confined to cases in which the works mentioned in the amendment have 
been lawfully erected, or have been used for a very long time. It has been 
said that if the principle is sound, it ought to hold good also in the cases pro- 
vided for by section 94 of the Bill : that may be so. But that is no answer to 
the amendment which has been proposed by the Hon’ble Sir Henry Harrison, 
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because, I take it that, two wrongs cannot make a right. It may be a perfectly 
good reason for adding a similar amendment to section 94 ; but surely, it is no 
reason whatever for saying that, although in other respects the principle is a 
good and proper one, it ought not to be accepted because you have not applied 
it to a certain class of cases to which, if the principle is a proper principle, it 
ought to apply ? 

‘‘The llon’blo Mr, Allen, who spoke in opposition to the amendment, 
pointed out in tho first place that a provision similar to that contained in section 
96 had boon in tho Statute Book since tho year 1866, and that nobody ever 
thought of making any complaint till the Hon’ble Mr. Moore, or rather the 
Chamber of Commerce whom he represents, thought of objecting for the first 
time when tho present Bill was before the Select Committee. The whole 
contention, if I may say so, is, that the injustice was perpetrated long ago, and 
that therefore it should be left unrodressed. But if the principle recognised by 
the amendment is a proper one, I do not think that tho mere fact, that the wrong 
has been in existence for thirty or for fifty years can invest it with the privilege 
of prescription. Tho Legislature is not fettered by any statute of limitations. 

I will assume for the purposes of my present argument that, the prin- 
ciple of allowing compensation is a proper principle. If it is not, there is an 
end of tho question. But assuming that it is a proper principle, are we to 
refrain from applying it, because it is going to be applied for the first time in 
1890? Wrongs do not cease to bo wrongs, simply because they are ancient 
wrongs. I would on this point only refer the Hon'ble Mr. Allen to that well- 
known work, Guillivor’s Travels, from which ho borrowed his allusion of 
extracting sunbeams from cucumbers. I confess I am not much pressed by 
the argument that, we should be doing a wrong to the debenture-holders if we 
accepted the principle of giving compensation for injuries done to private 
persons. I think that the owners of private wharves have their rights, which 
ought to be protected at any rate to the same extent as those of the debenture- 
holders. And we cannot overlook the rights of these owners out of tenderness 
for tho interests of the debenture-holders (holders of merely floating securities as 
they are very properly called) who, we are told, invested their money on tie 
faith of a tacit pledge that our statutes, like the laws of the Medes and Persians, 
are to remain unchanged throughout all time. 

“Then, it is said that the Kidderporo Docks are likely to prove a white 
elephant. Many people, I think, besides the Hon’ble Mr. Allen, are of that 
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opinion. [Mr. All^n : — ** I did not say that, that is my opinion. I said that, 
many people held that opinion.’*] Then I beg the hon’ble member’s pardon. 
However, it has been said by a great many people that the now docks are 
likely to prove a white elephant. If such should unfortunately bo the case, 
1 do not see any reason why the owners of private wharves are to bo singled 
put for the honour of feeding that rather expensive animal. I am not aware, nor 
has it been* suggested, that there is any provision in any Act now in force which 
renders it absolute^ unlawful for private individuals to have wharves for any 
of the purposes mentioned in section 9G ; and, as I have already said, it is only 
when a thing has been erected lawfully or is being used for a lawful purpose, 
that we propose to give compensation. 

“ But while agreeing with the Hon’blo Sir Henry Harrison as to the prin- 
ciple, I am unable to agree with liim as to the measure of compensation which 
should be allowed in such cases. It has already been pointed out very forcibly 
by the Hon’ bio Sir Charles Paul that, when you render a particular use of a 
particular building or work unlawful, you do not destroy the thing itself ; and 
that the measure of compensation applicable in the one case cannot bo properly 
applied in the other case. 

It has also been pointed out that, if the section is allowed to stand as it 
is, it must open a very wide door to all manner of claims being set up, of which 
some notion may be gatlierod from a perusal of compensation cases ; and their 
name is legion, which appear in the English Law Reports. When owners 
fancy that theii private rights arc invaded or are unlawfully affected, they 
are seldom moderate in their demands. I have no reason to believe that the 
Indian claimant will be entirely free from this failing, which may not impro- 
perly be regarded as one of those touches of nature which make the whole 
world kin. 

“ The learned Advocate-General has suggested one way out of the difficulty. 
I venture to suggest another, which I think is likely, at least in my humble 
judgment, to meet the justice of the case. And what I propose is, that the last 
part of the section should run thus : ‘ shall entitle the owner thereof to sue 
for compensation for any depreciation in the value of such works in any case in 
which he would have been entitled to sue for and recover, &c.’ 

‘‘This will have the effect of laying down a sufficiently definite rule, 
instead of the somewhat vague and indefinite measure of compensation 
allowed by the Hon’ble Sir Henry Harrison’s amendment. It may be said 
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that we accepted that indefinite standard of compensation ^when we passed, on 
the last occasion, the amendment made to section 85. But, as has been 
already pointed out, the two cases are not precisely the same, nor are they 
even similar j and I think there can be no harm in laying^ down a different 
measure of compensation in cases in which you are only prohibited from 
putting your property to a particular use, from that which is applicable to 
cases in which the whole structure is absolutely destroyed. 

‘‘ My objection, therefore, as I have already said, is not to the principle of 
the amendment, but only to the measure and extent of compensation to be 
conceded.” 

The Hon’ble Sir Henry Harrison said in reply: — I have no wish 
to underrate the objections raised by the Hon’ble Sir Charles Paul and the 
Hon’ble Mr. Allen, but those objections are indefinitely weakened by the consi- 
deration that they do not, as the Ilon’ble Dr. Rash Behary Ghose does, suggest 
any alternative course. Therefore, they must clearly be understood as willing 
to pass section 90 in its present form, and, if so, no objection raised by them 
can, for a moment, bear comparison with the weight of the objection to letting 
that section stand unamended. As the Ilon’ble Mr. Nolan stated correctly at 
the last meeting, the section corresponding to section 85 in the old Act has 
never been used ; whereas, the section corresponding to section 96 has been 
used on many occasions, in a manner which I and the Port Commissioners are 
quite prepared to admit has been harsh, if not more than h^^rsh. Whenever 
the Couimissioners have wished to get rid of a private wharf or jetty, what 
they have done is, not to remove or destroy it, but to open a wharf or jetty of 
their own in the neighbourhood, and then to say that the private wharf or 
jetty shall no longer bo used. 

‘‘ Therefore, it comes to tliis, that we have spent weeks of preparation and 
hours of discussion in altering the earlier section, which is practically of little 
importance ; and then when we come to the section which is the real fons et 
origo maliy the retention of which would make the earlier amendment absolutely 
useless, we are to f<»ld our hands and say non possumus, I must, speaking 
for myself, say that this would be playing with the remonstrances of the 
Chamber of Commerce. I do not think that, on careful reflection, the objections 
would prove nearly so strong as the Hon’ble Sir Charles Paul and the Hon’ble 
Mr. Allen^ represent, and I am not at all prepared to abandon the principle of 
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my amendment ; but still it is desirable, in the light of this day’s discussion, to 
examine its wording carefully and see if it can be safeguarded. 

“ Tho Hon’ble Mr. Moore authorises me to say that, he does not press for 
compensation for prospective tolls ; and, if so, all those who accept the principle 
are substantially in accord. I therefore suggest that, instead of coming to any 
immediate vote, which will leave no option except to leave tho section unal- 
tered or to accept the amendment vcrlatim as it stands, section 96 may bo 
referred back lo the Select Committee for further consideration.” 

His Honour the President said : — Before putting either question to tho 
vote, I think it is worth while just to sum up to a certain extent what scorns to 
me to bo the various views now before the Council. In tho first place, tho hon'ble 
member in charge of the Bill, who is also a member of tho Port Commission, 
considers that section 90, as it stands, is not sufficient without some provision 
for giving compensation on the same lines as that which is urged veliemoutly 
by the Chamber of Commerce and by tho hon’ble member who, in this Council, 
represents their interests. Consequently, you have tho member in charge of tho 
Bill and the Port Commissioners’ interests and the interests of the Chamber of 
Commerce, all at one upon this point. 

“ Then, when you come to debate the question, it seems to me at least — 
and 1 should have said so, until the Ilon’ble the Advocate-General made his last 
remark — that there was a general concensus of opinion that something in the 
shape of compensation was necessary, or at all evemts was equitable. It might 
be, as I understood the Hon’blo the Advocate 'General to say, merely paying 
compensation for the actual value of material wasted, or for the actual value of 
the jetty or of tho erection. There are others who think there arc some larger 
claims, but I am bound to say that the concurrence of legal opinion is so strong 
against the clause as proposed by my hon’ble friend to the left that, if that 
clause had to be put before the Council, I should have found myself obliged to 
vote against it. 

“ But there seems to me to be a concensus of opinion that something in tho 
nature of compensation ought to bo given ; and it is also agreed that it should 
exclude any compensation for tho future payment of fees which owners have 
not had to pay in the past, owing to the fact that they have been able to use 
their own jetties. Well, that brings us to a certain point in coming to an 
understanding ; it clears the ground to some extent. 
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The Hon’ble Dr. Raeb Behary Qhose hcus been good enough to ojBEer a 
Buggestion which he thinks might meet the case ; but, that, xinfortunately, has 
come at the end of the debate, and it does not seem to me that there is any 
opportunity now of taking the opinion of the Council on a question of that kind 
without a little further consideration. 

I do not quite like the idea of referring a single section back to the Select 
Committee ; because, if you refer this section back to the Select Committee, 
I do not see how you can exclude section 04, and that opens up rather a large 
field. I think I should prefer myself, instead of referring it back to the Select 
Committee, to adjourn the Council for one week for the consideration of the 
clause as suggested by the Hon^blo Dr. Bash Behary Ghose, That could be 
brought forward next week, or, possibly, some adaptation of it might be likely 
to meet the wishes of both parties. But if there is no better method — if I find 
nothing like an agreement is possible — 1 will adopt the view of the hon^ble the 
mover of the Bill, namely, to refer the Bill back to the Select Committee. It 
seems clear that you cannot pass the Bill to-day with this difference of opinion 
about it.’’ 

The further consideration of the section was postponed till the next 
sitting of the Council. 

The Council adjourned to Saturday, the Ist March, 1890. 


Calcutta ; 

The 27th February^ 1890. 
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The Hon’ble Sir Charles Paul, k.c.i.e., Advocate- General 
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The Hon’ble P. Nolan. 

The Hon’ble T. T. Allen. 

The Hon’ble Sir Henry Harrison, kt. 

The Hon’ble Sir Alfred Croft, k.c.i.e. 

The Hon’ble Dr. Mahendua Lal Sircar, c.i.e. 

The Hon’ble C. H. Moore. 

The Hon’ble H. Pratt. 

The Hon’ble Shaiizada Mahommed Fuurokii Shah. 

The Hon’ble Dr. Rash Pjehary Giiose. 


CALCUTTA PORT BILL. 

« 

The Hon’blo Sir Henry Harrison moved that the clauses of the Bill 
to consolidate and amend the law relating to the Port of Calcutta, and to the 
appointment of Commissioners for the said Port, bo further considered for 
settlement in the form recommended by the Select Committee. 

The Motion was put and agreed to. 

The Hon’ble Sir Henry Harrison also moved for leave to withdraw the 
motion which he had laid before the Council at the last meeting, namely, that 
the following proviso be added to section 96 of the Bill : — 

* Provided that any order made and published under this section which shall have the 
effect of rendering it unlawful to land or ship any goods out of, or into, any vessel at any 
wharf, quay, stage, jetty or pier made by any private person for the convenience of private 
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traffic ihall entitle the owner thereof to me for compeniation, and to recorer the same com- 
pentation, if any, that he wonld hare been entitled to sne for and recorer had the wharf, 
quay, ttage, jetty or pier been removed, filled up, or destroyed under the provisions of section 
eighty-five/ 

He said :— •* As the discussion will take place on the wording of the new clause 
on the notice paper, I shall say very little in asking His Honour the President 
to put this motion to the Council. Following the course of the last discussion, 
and acting also upon a concession made by my hon’ble friend Mr. IJIoore, I ask 
leave to withdraw the amendment then proposed, in order to embody in a 
revised amendment the concession which has been made as well as a suggestion 
thrown out by the hon’ble and learned Advocate- General. For this reason, it 
would be bettor if the former amendment be allowed to be withdrawn, and the 
opinion of the Council taken upon the revised amendment.’^ 

The Motion was put and agreed to. 

The Hon’ble Sir HENiiV Harrison then moved that, inline 14 of section 96 
of the Bill, after the word * way ^ the words ‘ and with the same sanction ’ be 
inserted. 

He said This amendment is hardly more than a formal one. At present, 
orders under section 96 can only be passed under the authority of the Govern- 
ment ; but the Government having once passed an order declaring a wharf open, 
it is left to the Port Commissioners to pass the subsequent order prohibiting 
the use of any other wharf. There seems to be no objection to accept the wish 
of the Chamber of Commerce, that the same sanction be required for closing a 
wharf as is required for declaring a wharf open.” 

The Motion was put and agreed to. 

The Hon’ble Sir Henry Harrison also moved that, between sections 90 
and 97 of the Bill, the following section be inserted : — 

* 96A. Whenever any order made and published under seotions ninety-four and ninety- 
aix shall have the elleot of rendering it unlawful to land or ship any goods out of, or into, any 
veBsel at any wharf, quay, stage, jetty or pier lawfully made, erected, or fixed by any person 
for the oonvenienoe of private traffic, or to which a prescriptive right may have been acquired 
by possession of sixty years or upwards, suob porson, his representatives or assigns, shall be 
entitled to institute a civil suit for the award of compensation to him for the injuiy caused 
by the order hereinbefore mentioned : 
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* Proyided t^t, in awarding such compensation, the Court shall not take into consideration 
any tolls, dues, rates or charges which the aforesaid person claiming compensation shall be 
liable to pay for using the wharf, quay, stage, jetty or pier provided by the Commissioners 
for puhlio use : 

* Provided also that it shall be lawful for the Commissioners, in lieu of oloBiug any wharf, 
quay, stage, jetty or pier under either of the said sections, to allow the ooutinued use thereof 
on payment of such scale of tolls, dues, rates ard charges as may be agreed upon between the 
owners thereof and the Commissioners.’ 

He saifl:— “ This amendment is in the form of a new section to be inserted 
at the end of section 96. First, I should say that the right to institute a suit for 
the award of compensation is now proposed to be applied to section 94 as well as 
to section 96. The only reason why the section was not orifrinally proposed in 
that form was, that the persons who put forward the objection to section 96 did 
not extend their objection to section 94 ; and, naturally enough, the proposal 
took the form in which the objection was made by those who pressed it. 

In the wording of the earlier paid, of the new section, it has been deemed 
advisable to follow more closely the wording of the amendment to section 85, 
which the Council have accepted. 

‘‘ In our last mooting, the Hon’ble Mr. Moore, on behalf of those whom 
he represents, stated that the objection to charging the owners of wharves fees 
or rates, and not giving thorn compensation for any foes which they may bo, 
in the future, bound to pay, would bo abaridoood. I assume that some members 
of this Council would entertain serious objections to any possibility of compen- 
sation being given for future fees ; and it is, therefore, desirable to avail our- 
selves of that coficession, and to formally embody in the new section a proviso 
to the effect that, the Court is not to take into consideration any tolls, dues, 
rates or charges which the owner of the wharf, pier or jetty would become 
liable to pay in consequence of the closure of the wharf. It is, on the other hand, 
obviously intended that all other legal injury which such person may suffer 
should be taken into consideration. 

“ Again, the learned Advocate-General pointed out at our last meeting that 
the very best way of dealing with these wharves or jetties in genera! would 
be not to destroy or close them, but to allow them to be used on payment 
of a sufficient sum in lieu of the tolls, dues and charges to be paid for the use 
of the wharves or jetties of the Commissioners. I have ascertained that the 
only reason why the Port Commissioners have not followed this course is, 
because they thought they bad not the power to do so, and that it is the 
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course they would prefer to follow ; that is to say, if a private jetty comes 
in competition with the working of one of their wharves^ they would prefer, 
instead of closing it, to say — ^here is your own wharf which you have con- 
structed along with the necessary appliances, and therefore you ought to pay 
us something less than what we are entitled to charge for the use of 
wharves erected by us and the appliances provided by us. At the same 
time, as the tolls charged on jetties are not solely on account of the mere work 
of landing, but also in part defray the general expenses which, as trustees of 
the Port, wo must incur to maintain the Port and the river in a navigable 
condition, therefore it is not fair that you should use your jetties free of all 
payment of tolls. So far from the Port Commissioners raising any objection 
to this proposal, I find that they consider it the very best and most convenient 
way of dealing with the matter. I therefore propose to enact clearly in the 
new section that, the payment of tolls in such cases may be a matter of 
agreement between the two parties. 

Obviously, we might have gone further and have made it obligatory on the 
Port Commissioners to do this, and I am not aware that the Commissioners 
would raise any violent objection to its being made obligatory ; but there 
are some difficulties in the way of this, and practically the Port Trust will bo 
very willing to work on tliis system : and as by the constitution of the new 
Commission the Chamber of Commerce will be largely represented, I think we 
may fairly roly on the reason and good sense of the Commissioners to work 
the section in a satisfactory and harmonious manner. I should therefore prefer 
framing the sccticm in this o])tional manner. 

‘‘ As regards the general form of the amendment, after thinking over all the 
objections which have been raised, I tliink the Council may, without any 
unreasonable apprehension as regards the consequences, adopt this amendment. 
The Port Commissioners themselves are unanimously in favour of goingat least 
as far as this : many of them would be disposed to go further. The question 
was brought up at the last meeting of the Commissioners, and I am authorised 
to say that they are unanimously in favour of the section as far as it goes, 
though all do not think that it goes far enough, and have no grounds to 
apprehend any inconvenionce resulting therefrom. I do not say that the 
Legislature is bound, in a matter of this kind, to follow the opinion of the Port 
Commissioners ; they are bound to think for themselves, and to insert in this 
law what they think right and proper in every respect. Still, though it is our 



1890.] 


83 


Calcutta Pert 

[jS'tr Henry Harrisen ; Mr, Allen,'] 

doty to thmk for ourselves and not to adopt anything which we think wrong in 
principle, wo cannot but allow weight to the fact that those most intimately 
concerned in the matter see no grounds to anticipate danger to their finances. 

“Again, if the provisions of section 106 of the Bill are borne in mind, 

I think the Council will consider that there can be no practical danger of injury 
to the interests of the Port. By that section the Government has power, 
in the event of the income of the Port being insufficient, to require the Com- 
missioners ^ to introduce a scale of tolls on all goods landed anywhere in the 
port over and above what is charged on goods landed or shipped at any dock, 
wharf, &c., belonging to the Coiinnissioncrs. So that in case of any deficiency 
arising in the income of the Port 'J^rust, there is reserved a power, which 
never has been exercised, and, I believe, never will be, of imposing an addi- 
tional scale of duties on all goods landed or shipped, whether on private wharves 
or ou the Commissioners’ wharves, or at the ship’s sides in boats, or on the 
banks of the river. With such a power, I do not think it is possible to suppose 
that, the financial security of the Port can be jeopardised by passing a section 
such as is now proposed. 

“ It should, however, be j)ointed out to the Commissioners that if they 
exercise the power vested in tljein by the last clause of the amendment, tiioy must 
be careful at the same time to make it cflear in the agrooraent with the owner 
of the private wharf that, in the event of the Government exercising tlio power 
conferred upon it by section 106 of re([ui ring tolls to bo paid on all goods, the 
owner of the wharf will have to ])ay such tolls in addition to the rate agreed 
to be paid to Jhc Commissioners for permitting the use of the wharf. Inas- 
much as it is in the hands of the Commissioners in framing the agreement to 
secure the future payment of tolls under section 106 in addition to the rates 
agreed upon, it only requires due care on the part of the Commissioners, and 
it is unnecessary to propose any amendment upon section 100. 1 therefore move 
the amendment to section 96.” 

The Hon’ble Me. Allen said “ The section which has now come before 
the Council proceeds on the assumption of the right of the Port Commig- 
eioners to a monopoly of the tolls, and is entirely free from the objection 
which appeared to mo to militate against the amendment proposed on the 
last occasion ; and to that extent I have no possible objection to it. But, as 
I said on a former occasion, to my mind the whole amendmeut is void of any 
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practical importance under present oonditiong, and 1 have therefore had 
conBiderable doubt whether I ought to make any remark o^ the present amend* 
ment. I entartain the same opinion as I did before, as to the unlikelihood of 
its ever being brought into operation. But even as a piece of theoretical 
fancy legislation, it appears to me that if I allow the Council to remain in 
ignorance of the objections of a legal nature which appear to me to arise, 
I shall be wanting in the duty expected from my office. And therefore I shall 
say a few words on the matter. 

“A suggestion was thrown out by the hon’ble member on my left 
(Mr, Nolan) on the last occasion that, if the restriction, imposed under section 
96 of the Bill, is to entitle the owner of a private wharf to receive compen- 
sation for the loss he sustains in respect of inland traffic, there is no reason 
why owners of wharves for sea-borne traffic should not be compensated when 
subjected to the similar restriction under section 94. It appears to me that the 
gentlemen who brought forward this objection have entirely forgotten the 
existence of a law, which makes an essential difference between sea-borne traffic 
and inland traffic. The proposal has a sort of superficial plausibility about it; 
but on referring to the Sea Customs Act, I think this plausibility will disappear. 

“ It may be roughly said that, every person who has water frontage is entitled 
to use his land for the purpose of loading and unloading vessels and boats 
which are engaged in the inland trade within the country, and to deprive him 
of that right, is to prevent him from utilising his land to the best advantage. 
Can that be said with reference to sea-borne traffic ? Certainly not. In India, 
and in every civilised country which possesses a Custom House,, the whole coast 
is surrounded by a legal wall, and the owner of land on the seashore who attempts 
to use his land for the purpose of landing or shipping sea-borne goods, exposes 
himself under section 167 of Act VIII of 1878, to a fine of Rs. 1,000 for every 
such attempt, and the confiscation of his goods. A man may own 100 miles of 
the sea frontage and not be able to use a single yard for this purpose. This 
at once marks a difference between sea-borne and inland traffic. It is only 
within an established port that sea-borne goods can be landed. The ports are 
the gates in that legal wall — the only legitimate entrance through which foreign 
goods may bo brought into the country. 

** But even within the port itself, ownership of a river frontage gives no right 
to establish a wharf. The establishment of wharves for sea-borne goods is 
in the Local Government. Section 11 of Act VIII of 1878 provides ttat, the 
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Local Gbverament may, from time to time, declare the limits of their ports, 
appoint proper places therein to be wharves for landing and shipping of goods, 
&o. ; while section 73 forbids the landing of goods at any place other than a 
wharf duly appointed. 

“ It therefore appears that the only legitimate places within a port at which 
sea-borne goods can belauded are, wharves which the Government has appointed; 
and, consequently, there can be no such right in any one to be compensated for 
a restrictive prder under section 94, as there might be for a restriction imposed 
under section 96 : and it was no doubt the knowledge of this essential difference, 
and not mere inadvertence, that caused the memorial of the commercial gentle- 
men to omit all allusion to section 94 and confine their claim to the restric- 
tion of section 96. Section 94 says that, when a sufficient number of docks, 
wharves, &c., shall have been erected for the landing and shipment of goods of 
all sea-going vessels resorting to the port, an order may bo passed that, without 
the express sanction of the Commissioners, no goods shall be landed or shipped 
from any sea-going vessel within the port, save at such wharves, &c. ; that is, 
a general order may be passed applicable to all ships. 

“ But section 92 makes a similar provision for a special order to each 
particular ship. It says It shall be lawful for the Commissioners to require 
the Conservator of the Port from time to time when there shall be room at such 
dock, wharf, &c., to order to come alongside of such dock, &c., for the purpose 
of being laden or unladen any sea-going vessel which shall not have commenced 
to discharge or take in goods. If section 94 is to bo put into this amendment, 
why not section 92 ? Section 92 enables you to issue a particular order against 
any particular ship, and section 94 provides for the issue of a general order 
regarding all ships. They are exactly on the same footing. A series of special 
orders to each ship as it arrives will have the same result as a general order to 
all ships. If the amendment proposed entails any consequences to evade 
it, all the Commissioners have to do is, in each case to take particular action 
under section 92. I think, therefore, that we should either omit the reference 
to section 94, or section 92 should be added in this amendment, If this last be 
done, what will the position be ? Shall the Port Commissioners, whenever they 
issue orders to bring a ship to their wharf under section 92, be obliged in 
each case to send round to the persons who own private wharveir, if any such 
there be, and settle with each man the proportion he shall receive as compen* 
sation with respect to his particular wharf or jetty for the ship thus 
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withdrawn from the public wharf? It would be much wiser to limit the amend- 
ment, so as to apply only to restrictions issued under section 96, 

Then comes another point, namely, that inasmuch as the private right to 
tolls is given up and the structure is to be allowed to stand, what is there 
remaining to compensate ? The first two paragraphs of the section seem practi- 
cally reduced to a nullity, and the only part of this proposed section that can 
operate will be the last paragraph. If the amending section is cut down to 
that, I have no objection. I should go farther, and am prepared to say that, 
any person having a private wharf shall be entitled to continue to use it on 
paying the tolls to which goods landed at the public wharves are liable.” 

The Hon’blc Mr. Nolan said : — ‘‘ I had not intended to say anything upon 
the present motion, as it was discussed at some length in another form at our 
last meeting ; but, perhaps, I may be expected to make some reply to what has 
fallen from the last speaker as to the injustice of giving compensation to 
the owners of wharves for sea-going vessels. We all gladly recognise the 
propriety of the course adopted by the hon’ble member who is also the 
Komcinbrancer for Legal Affairs, in indicating objections founded on the 
existing law; and, in this instance, 1 only regret that he did not raise the 
point at an earlier period of the discussion, when we were engaged in examin- 
ing section 85 of the Bill, which makes no distinction between wharves for 
sea-going and wharves for river vessels. In the present instance, he states that 
river frontage carries with primd facie ^ the right to land goods brought from 
the interior, and de])rivation of this right may properly be tjio subject of com- 
pensation ; but that no one has any right, under the Sea Customs Act, to land 
sea-borno goods except at places specitied under section 85 of that Act, and 
that, therefore, there can be no right to compensation. As far as 1 can make 
out, the section quoted, applies equally to landing from river vessels. The 
hon’blo member intimates dissent from this view, and no doubt he is better 
informed; but the matter is of littlo consequence, inasmuch as wharves for 
inland trade, whether they can be closed under the Indian Customs Tariff Act 
or not, can undoubtedly be closed under the Port Commissioners Act, 1870. ^ 
They are thus held on sufferance precisely as are the wharves for sea-going 
vessels, and no real distinction exists. In both cases the use of the river 
hank is subject to such conditions as the Legislature may, from time to time, 
impose. 
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It is true that we should not give compensation for a wharf to a person who, 
under the Sea Custo^ps Act, has no title to use it, and that is not proposed ; but 
we are considering the case of those who have been, or may hereafter be, allowed 
under that Act to establish wharves, and in regard to them, there is no reason 
why they should be refused compensation for real loss occasioned by the orders 
of the Port Commissioners. Calcutta is not only a place of trade, but also 
a manufacturing town; and at many of the factories, it is really necessary that 
goods should be landed. These may come, as jute commonly does, by river, 
or as coal, by sea ; in either case, it is often convenient to effect the landing on 
the premises. I see no reason why the wharves legally appointed under the 
Sea Customs Act for landing coal should be refused protection because the town 
is a port, and therefore a place in which it is of special importance that all 
commercial interests should be jealously guarded.” 

The Hon’ble Mr. Moore said: — “ I support this amendment, but I have no 
further arguments to adduce in regard to it. As, however, I sincerely trust 
this will be the last opportunity 1 shall have of making a speech regarding the 
Port Bill, I am anxious to correct one or two errors that have arisen in the 
course of the discussion. The first was a slight one made by the Hou^blo Sir 
Charles Paul, in stating that 1 merely represented a small class of interested indivi- 
duals, and not the commercial community at largo ; whereas I have been 
speaking on behalf of the Chamber of Commerce through its Committee, which 
is specially elected to include the whole community of commerce, and the 
memorial of the jChamber was unanimously adopted by that Committee. It is 
not only certain jute mills and such industries which are concerned and 
interested, and this is shown by the memorials submitted by other bodies and 
private persons, such as Mr. John Stalkart. On some occasions, however, I do 
find difficulty in defining whether I am speaking for myself only or for those 
I represent, and it arises in the Hon^bleSir Henry Harrison’s remarks regarding 
the concession made by the Chamber in withdrawing any claim under this sec- 
tion to compensation for payment of future tolls, &c. Now, as a matter 
of fact, I never specially put this point to the Chamber, but holding the opinion 
myself that such compensation should not be included, I never intended in 
the original amendment I drew that it should appear, and so was quite willing 
that a distinct provision debaning it should be made ; but I may add this, 
that though I did not specially obtain the opinion of the Chamber on the 
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subject, I may, I think, guarantee that they will support the action that I have 
taken. 

‘‘ In regard to the Hon’ble Mr. Allen’s suggestion, that the final clause in 
the amendment under discussion should be made more binding, I think it might 
be imposing an inconvenient restriction on the Commissioners ; and that, there- 
fore, it had better be left in its present optional form than made obligatory. 

“ There is a very prevalent error abroad that, the enactment of this Bill and 
the special attention paid to sections 85 and 96, heralds a concerted plan to 
attack all down the line, and carry by assault every bit of private property 
on the banks of the Hoogbly from the Jubilee Bridge to Diamond Harbour. 
Of course it is known to this Council, but it is well it should be thoroughly 
understood outside, that the Bill was merely introduced to consolidate, for 
convenience sake, the various Bills governing the port ; and proof that the 
impression mentioned is devoid of foundation is found in the fact that, had the 
Commissioners or Government contemplated such a thing, they would have 
done it under the old Act which gives them full powers, and before a re- 
enactment took place, which in all possibility, (if not a certainty) might be 
changed as it has been to modify those powers. 

** In conclusion, I wish to correct another error. It has in many quarters 
been thought that over these sections the Government has been distinctly 
obstructive, and in opposition to the views and principles held by commercial 
people on the commercial aspect of the question. I am very glad to publicly 
state that this is not my experience in the close connection I l^ve had with this 
long discussion ; and to acknowledge that, on the contrary, conciliation, which 
the Hon’ble Sir Henry Harrison recently claimed had been shown, is a correct 
description of the attitude Government has taken up in the matter. The error 
probably arises from the long delay that has preceded its settlement, which 
is easily explained. The views of those personally interested are naturally 
uppermost in their minds, but it takes long to engraft new views on the minds 
of others who, like Government officials, are not personally interested ; and 
it would plainly not be right for these latter to hastily accept principles 
impressed upon them before being convinced that they are correct. That the 
desire to meet those interested has been shown, is testified to in the many 
modifications made in the sections under allusion by the member in charge 
of the Bill, each of which nearly has followed representations made and points 



1890.] 


89 


Calcutta port 

[i/r. Moore ; Dr. Rack Behary Ghose."] 

urged from my aide of the question, culminating in the final amendment now 
before us, which I hope will be carried and close this long debate.” 

The Hon’ble Dr. Rash Behary Ghose said: — “I also support the amend- 
ment which has been proposed, and in doing so, I am bound to say that I am 
unable to accept a great deal of what has fallen from the Hon^ble Mr. Allen. 
The right of a riparian owner of using his property as a wharf for the loading 
and unloading of bis goods has been recognised as a very valuable kind of 
private property. The question was elaborately discussed in the well-known 
case of Lyon versus the Fishmongers Company. The whole matter was there 
thoroughly discussed and the House of Lords came unanimously to the conclusion 
— and they are not always unanimous— that the right of a riparian owner to 
access to the river is a private right, and when it is interfered with, compensa- 
tion ought to be given to the injured owner. The question was also discussed 
in a very recent case which came before the Privy Council on appeal, and 
their lordships were of opinion that, according to the French law which 
prevails in Lower Canada, a riparian owner has the same rights as the 
House of Lords in the case of Lyon versus the Fishmongers Company decided 
that such an owner had under English law. That being the French and the 
English law on the subject, we may take it for granted that, there can be no 
question of the existence of such rights. 

“ But it is said by the Hon’ble Mr. Allen, that the Sea Customs Act says 
nothing about any compensation. I have not had time to examine the Cus- 
toms Act, but all* I can say in answer to the objection founded on the absence 
of any clause for compensation is, that if it is not there it ought to bo there. It 
is the old old argument that, you are now going to give compensation to private 
owners for the first time, although the Legislature has refused to recognise any 
such right ever since the year 1866, when power was given to the Justices of 
the Peace to take away private property without giving any compensation to 
the owner. 

“It was said by the Hon’ble Mr. Allen on the last occasion that, in refusing 
to give any compensation, we are only following the lines on which the Indian 
L^islaturehas proceeded in other cases. Now, I confess, I should bo extremely 
sorry to think that our Legislature has proceeded on a different basis from that on 
which all civilized Legislatures during the present century have proceeded 
in these matters. [Mr. Allen : — “ My argument was, that legislation had 
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taken place before the wharves came into existence ; they were subject to 
that legislation.”] I beg the hon’ble member’s pardon if J[ have misunderstood 
him. I was referring to what the hon’ble member said with regard to private 
ferries. Unless I am very much mistaken, it was said by the Hon’ble Mr. 
Allen that when the Government established a public ferry, although it might 
be done to the injury of the owner of a neighbouring private ferry, he was not 
entitled to any compensation. Now, turning to the present Ferries Act, I of 
1885, section 17, I find it says — ^Claims for compensation for any loss 
sustained by any person in consequence of a private ferry being taken posses- 
sion of, or a new public ferry or subsidiary ferry, being established under 
section 6 or section 1 1, shall be enquired into by the Magistrate of the district 
in which such ferry is situated, who shall, with the approval of the Commis- 
sioner, award compensation to any person who may appear justly entitled 
thereto.’ Then the section goes on to prescribe tlie mode in which compen- 
sation should be settled in such cases. 

It has been said that if compensation is given to persons who may be 
affected by the exercise of the power which is conferred on the Commissioners 
by section 94, we ought also to give compensation in the cases referred to in 
section 92. Now my answer to that objection is this, that section 92 does not 
directly affect any private property. It may be said, and it has been said, 
that although section 92 does not directly affect private property, it may 
indirectly do so. But the answer to that is, that the law does not allow compen- 
sation when the injury for which compensation is claimed is too remote. You 
can only give compensation where the inj ury is directly caused by the exercise 
of a particular power. It would open a very wide door, indeed, to all manner 
of claims for compensation if it was to be given for any injury, however 
indirect, however remote, which might be caused by the doing of a particular 
act. I accept the amendment which has been moved by the Hon’ble Sir 
Henry Harrison, because, 1 think, it embodies a principle to which, I think, 
no real exception can bo taken ; and it is certainly, as has been already pointed 
out, not open to the objections taken to the previous amendment. 

“ Before I sit down, I must beg to say a few words on some remarks which 
I know have been made with regard to the present measure. The Hon’ble 
Mr. Moore has told us of the somewhat unnecessary alarm which the appear- 
ance of this Bill created in the mercantile community ; but the way in which 
their representations have been met, ought to satisfy them that their fears were 
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groundless. But our attitude of conciliation has, I regret, given rise to some hostile 
criticism. It has been said in certain quarters that, we have weakly yielded to 
the clamour of an interested party. Now that is,^ we all know, only a rhetorical 
mode of saying, wc do not approve of your action. But what do those gentle- 
men really mean by saying, that we have weakly yielded to the clamour of an 
interested faction ? Do they mean to say that when persons come before us 
with a grievance and represent that grievance to us, wo should toll thorn wo 
cannot list^i to you, because you represent an interested party ? You must 
send some person who has no interest in the matter to represent your grievance 
to us. 

Then, about the clamour. Do these gentlemen mean to say that, wlien 
persons with a grievance come before us, they should be told to apeak 
with bated breath and whispering humbleness that they have no right to 
appeal to the public pr 6 ss in a spirit of fairness, or to go to counsel for opinion 
as to their own rights ? Surely, we cannot do anything of the kind. 

‘‘ Then, as regards our too weakly yielding to clamour. Do our critics 
mean to say that, although wo may be satisfied that a grievance really exists, 
we must not make any concession because it would be weakly yielding to 
those who complain of the grievance ? Well, if to concede w'hat one believes 
according to his lights to bo rigiit and proper is weakness, I must confess 
tliat I share tliat weakness. And I do not at all envy the man who would not 
do what is sliowu or proved to bo right, simply because it would bo yielding or 
conceding what he was not at first prepared to concede. The question, there* 
fore, is one sioj]}ly of principle; and as I understand the matter, we are now 
generally agreed that, the owner of property who may bo injured by the exercise 
of the powers conferred by this Act is entitled to compensation. Partial evil 
may possibly be universal good, but it will be small comfort to a private owner 
whose property is taken away to be told that, what is lost by him is gained by 
the public. 

this point, I shall venture to read a passage from the Judgment of 
Lord Bramwell in the Uammersmith and City Railway Company versus Brand, 
which, I think, is very much to the point. The noble and learned lord says : — 

* It ia said that the railway and the working of it are for the public beneht, and there- 
fore the damage must be done and be uncompenBated. Admitting that the damage muit be 
done for the public benefit, that is no reason why it ahould be ancompensated. It is to be 
remembered that that compensation comes from the public which gets the benefit. It comes 
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directly from thoie who do the damage, but ultimately from the public in the farea they pay. 

If the farei will not pay for this damage and a fair profit on the^ Company capital, the 
speculation is a losing one, as all the gain does not pay all the loss and leave a fair profit. 
Either, therefore, the railway ought not to be made, or the damage may well be paid for. But 
further, though if it were the law and practice to do individuals a damage for the benefit of 
the public without compensation, no one in particular could complain when it happened to 
him, as everyone would know that he held his property subject to being deprived of it or 
having it injured when it suited the public; still such a law and practice would be highly 
inconvenient and mischievous/ • 

“ But I have another and porhapn still higher authority. One of the 
greatest names in English jurisprudence, Jeremy Bentham, who, I believe, was 
the first to preach the gospel of Beccaria in England, and who cannot be 
suspected of any predilection for private rights when they come into competition 
with public rights in his theory of legislation ; in speaking of the sup])ression 
of pensions and places without indemnity to the possessors, says : — 

‘ The interest of individuals, it ia aaid, ought to yield to the public interest. But what 
does that mean ? la not one individual as much a part of the public as another ? This 
public interest which you introduce as a person is only an abstract term, but it represents 
nothing but the mass of iudividual interests. It is necessary to take them all into account, 
instead of considering some as all and the others as nothing. If it is a good thing to sacrifice 
the fortune of one individual to augment that of others, it will be yet better to sacrifice a 
second, a third, a hundred, a thousand, an unlimited number; for whatever may be the 
number of those you have sacrificed, you will always have the same reason to add one more. 
In one word, the interest of everybody is sacred, or the interest of nobody.’ 

‘‘Then, ho says: — 

‘ Individual interests arc the only real interests. Take care of the individuals , never 
molest them, never suffer any one to molest them, and you will have done enough for the 
public.' 

“ I refer to those authorities because a principle which ono would have 
thought would never be seriously disputed, has been hotly disputed — if not 
by any of the hon’ble members hero, at least by a portion of the outside 
public — and that is my only apology for troubling the Council with these 
authorities.” 

The Hon’ble Sir Charles Paul said: — “As all parties are more or less 
agreed on this present amendment I do not propose to prolong the discussion. 
I shall only say a very few words. I believe there is a distinction between 
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the cases falling under section 94 and the cases falling under section 96, as 
pointed out by the Hon’ble Mr. Allen, But I do not think that, assunjing 
there is a distinction between the sections, his objections dispose of the matter 
under consideration. The amendment proposed is, that if any order under 
section 94 affects a private person, he shall be entitled to compensation. If it 
be supposed that an order of this kind has no effect, it follows there will be no 
compensation. I think that is a sufficient answer to that objection. 

“ The Bfon’ble Mr. Moore corrected me of an error into which, he says, 
I fell on the last occasion. If I committed an error I am glad to be 
corrected ; but I must say in self-defence that I did not intend to deny, question 
or restrict the extensive representation which is centred in himself. But 
what I did say was, that in reference to compensation under section 96, the 
claim to compensation was being urged by the llon’blc Mr. Moore, repre- 
senting a very small number of people, namely, tlioso who had jetties and 
wharves on the river banks for landing goods for their own purj)oses. That 
is all I intended to say. I am quite aware that ho represents a very large; 
section of the community, and it would not be fair of me to say anything 
derogatory of the high position whicli ho fills in this Council. I am glad 
that he thinks we liave arrived at a result which is entirely satisfactory to him 
and to those whom he represents. That must be a consolation also to otlior 
members of Council on this occasion. I think it eminently satisfactory that the 
labours of this Council have resulted in reducing propositions whicli embraced, 
what I may call for want of a better word, lawless elements into one or more 
propositions comp6sed of lawful conditious.” 

The Hon’ble Sir Henry Harrison said in reply: — “As regards the necessity 
of applying the new section 9GA to section 94, tlio Hon’blc Sir Charles Paul 
has just said, in far bettor language than I could have done, precisely what 
I wanted to say, namely, that although the Hon’ble Mr. Allen’s argument is valid 
to a certain extent, it is not sufficiently valid to make it right and proper to ex- 
clude section 94. As regards section 92, I think an insufficient case has been 
made out, because that is the section under which the Commissioners can make a 
particular order with regard to a particular vessel when it has not commenced 
discharging ciorgo, and it is obviously for the purpose of regulating the traffic. 
It is obviously proper for the Commissioners to say we are now ready for a 
particular ship, and it must be brought to our jetty and not taken to a private 
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jetty to which it might have otherwise gone. That is very different from 
saying, that for all time the use of y<dir jetty is closed. ^ < 

As regards making the last clause of the section obligatory, I have con- 
sidered the matter carefully, and 1 think it would be inconvenient to do so. If 
we had done so, the owner would have had tb pay the full tolls, which in some 
(iases would be more than the Commissioners would wish him to do. They would 
wish to charge something le?8s than the ordinary amount of tolls to compensate the 
owner for having put up the jetty, and using his own appliances and labour ; and^ 
theri^fore, it would not be fair to ask from him the same amount of tolls v?hich 
would be paid by others who used the Commissioners’ wharves and jetties. 

‘‘ In conclusion, 1 must thank the Hon’ble Mr. Moore for what he has been so 
good to say, as regards the attitude of the Council in dealing with this matter. 

It is very discouraging to see that such extraordinary misapprehensions can 
gather force, especially when, as in this instance, the community which, we 
are informed labours under this misapprehension, is undoubtedly one of the 
most intelligent communities in India. Is it conceivable that the Bengal 
Legislative Council could consciously be indifferent to one of the most impor- 
tant interests in the country ? Knowing, as the Council does, that the entire 
welfare of Calcutta, and in a largo measure the welfare of Bengal, is bound 
up with the success of its commerce and trade, is it possible that they should 
wish to inaugurate a regime of hostile legislation? Now that we apparently 
hnve arrived at a satisfactory conclusion, I am bound to say that it is in a great 
measure duo to our singularly good fortune in having to deal with the gentleman 
who represents in this Council the interests of the commerce of the port, 
and who has known so well how to reconcile the duty he owes to the interests 
which ho represents, with that courtesy and conciliatory attitude which make 
tin' work of those who have to treat with him so much easier than it might 
otherwise have been.” 

The Motion was put and agreed to. 

SUSPENSION OF RULES. 

The Hon’ble Sir Henry HARiiisoN also applied to the President for the 
suspension of Rules. ^ ^ 

Ho said: — “ After the satisfactory result at which we have fust arrived, 

1 think I may fairly be permitted to ask Your Honour to allow the Bales to 
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be BU8pendeii,Jor the purpose of passing this measure at this meeting of the 
Council Although it is undoubtedly true that we have had three very impor- 
tant and useful discussions on one feature of the Bill, yet, I may say, on the 
one hand that, after the unanimous result which has been attained, so far 
as the discussion to-day is concerifed, no one can say that we are proceeding 
with undue haste in giving it immediate effect by passing the Bill to-day ; on 
the other hand, this measure, though a very largo one, has, as regards all 
its other proposals and changes, received no opposition whatever. Under those 
circumstances, seeing that all the otlier features of the Bill have boon accepted 
without amendment, and that this one point lias been thoroughly considered and 
a satisfactory conclusion has been unanimously arrived at, and that further 
delay will servo no beneficial purpose, 1 ask Your Honour to suspend the Rules 
in order that the Bill may be passed at once, instead of coining hero next 
week in order to go tlirough the formality of passing it.” 

The President having declared the Rules suspended — 

The Hon’blo Sir JIenky Harrison moved that the Bill, as settled in 
Council, bo passed. 

The Motion was put and agreed to. 

The Council adjourned sine die. 


Calcutta ; 

The 7th March^ 1890 . 


C. H. REILY, 

Assistant Secretary to the Govt, of Bengal^ 
Legislative Department 
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Ahtract of the Proceedings of the Council of the Lkitienant'QoiHrnw of 

assemhled for the purpose of making LdnoS and Regulations under the proviik/Mf^ 
of the Act of Parliament 24 and 25 ■ Vic,, Cap. 67. 


The Council mot at tho Council diambor on Saturday, the 13th December, 


The Ho2«*bj;<e Sir Steuart Colvin Bayley, k.c.sj., c.i.e., lieiULteDaxit- 
governor of Bon^^al, presiding. 

Tho Ho.Vble SrR CiiARf.Es Paul, k.c.i.e., Advocate^ General. 

Tho IIoN RLE IL J. S. Cotton. 

Tlic IIon’ble r. Nolan. 

Tho Hon BLE T. T. Allen. 

The Hon’rle Sir Henry Harrison, Kt. 

The Hon’ble Sir Ai.ered Croft, k.c.i.e. 

Tho Hon'ule Hr. Mahendra Lal Sircar, c.i.e. 

The Hon RLE C. H. Moore. 

Tho Hon'bli: Siiaiizada Mahommed FuitROicn Shah. 

The Hon'dle Dr. Hash Beuaui Guose. 

Tlio Hon']5le Raja Ra.\[i:siiwar Sing ILuiadur. 

Tho IIon'ble a. 11. Wallis. 


NEW ]\IEMBERS. 

The Hon’lle Messrs. Cotton and Wallis took their seats in Council. 

COURSE OF LEGISLATION. 

His Honour the Fresh )Knt said : — “ Gentlomen, I am afraid you will consi- 
der that I have called }'ou here to-day ratlier under false j)retenccs wlien 
the ostensible cause is, that 1 am ^^oing to make a statement regarding the 
course of legislation during the Session. But, as a matter of fact, the statement 
that I have to make is, regarding the absence of any legislative business. 

“ There is on the notice paj>er a motion in regard to a Bill to rojieal certaia 
Obsolete Enactments. The Government of India in their Legislative Council, 
in the words of Sir Andrew S coble, were clearing away dead matter from the 
Statute Book, and they desired that a similar course should bo taken by us in 
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regard to the Bengal Statutes. The Hon’bloMr. Allen has in hand and will move 
to-day for leave to introduce a Bill for that purpose, which will be proceeded 
with somewhat later after careful examination. 

Then there is another Bill which is on the anvil and which has been printed 
and is ready to be introduced. But, after some correspondence with the Secre- 
tary of State, we find that it will require certain alterations to be made, and it 
will probably take some little time. It is a Bill in connection with the amend- 
ment of the Court of Wards’ Act. 

“ Those arc the only two Bills which I can say arc at all ready to be laid 
before the Council at present. 

There is another Bill which has been printed and circulated and which 
some of the members may have seen in their capacity as members of the 
Associations consulted. It has reference to our Bengal Kevenue Sale Law. 
It is a very important Bill and will require careful consideration. But the 
reports of all the bodies which have been consulted have not yet been received, 
and it will probably bo some months before it will bo ready to be laid before 
the Council. 

B(‘yoiid these Bills I have no work in hand that will require your attention. 
I am glad, however, of the opportunity of calling you together before my 
departure; first, that- I might have the pleasure of introducing you to iny 
successor. Sir Charles Elliott, and secondly, that I might exj)ress, before 
I go, my gratitud<^ for the assistance you have given mo, and my extreme 
satisfaction at the W’ay in w hich business has always been •conducted in this 
Council. It is a matter of great iTgret to mo that I am leaving you, and that 
I shall have nothing more to say in this Council. The Presidency hereafter 
will devolv^e on my friend Sir Charles Elliott, and I am quite sure you will 
give him all the loyal assistance which you have given me in this Council.” 

OBSOLETE ENACTMENTS BILL. 

The Hon'iile Mr. Allen moved few leave to introduce a Bill to repeal certain 
Obsolete Enactments and to amend certain other Enactments. 

He said : — The Bill in question is a purely technical one, and I therefore can 
promise the Council that it will bo without a particle of interest for any single 
member of it, unless it bo the hon'ble jurist o})posito, w^ho may take the opportunity 
of favouring us with one of his exhaustive discourses on abstract principles. 
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In fact, however, the Bjjl is nothing more or less than a waste-paper basket, in 
w'hich it is desi^ble to collect some of the litter which still encumbers the 
Bengal Code, I have aheady seen the provisions of the Bill, and 1 do not think 
it can be better described than the waste-paper basket of the Bengal Council.’^ 

, The Motion was put and agreed to. 

The Council was adjourned for one month. 

Calcutta ; | C. H. REILY, 

The I5ih December^ 1890, j Asstsfant Secretary to the Govt, of Bengal^ 

Legislative Department. 
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